
 

 

Reply of the European Commission to the proposal for a solution from the European 

Ombudsman 

- Complaint by M  ref. 652/2020/MIG 

 

 

I. BACKGROUND/SUMMARY OF THE FACTS/HISTORY 

On 17 and 26 November 2019, the complainant (UK citizen) submitted four initial 

applications
1
 for access to: 

1. ʻFirst letter sent by Commission President Ursula von der Leyen to the United 

Kingdom government in October/November 2019 requesting the appointment of an 

EU Commissioner (registered under reference GESTDEM 2019/6668); 

2. United Kingdom response letter informing the Commission that it is not possible to 

appoint an EU Commissioner during a general election (registered under reference 

GESTDEM 2019/6669); 

3. Second letter and EU enforcement notice sent by Commission President Ursula von 

der Leyen to the United Kingdom government in October/November 2019 requesting 

the appointment of an EU Commissioner, giving the United Kingdom until              

22 November 2019 to respond (registered under reference GESTDEM 2019/6670); 

4. The United Kingdom response letter to the enforcement notice (registered under 

reference GESTDEM 2019/6864).ʼ 

The application was dealt with by Directorate F of the Secretariat-General of the European 

Commission, responsible for ‘Citizens, Migration and Security Union’. 

In its initial reply of 10 December 2019, Directorate F of the Secretariat-General of the 

European Commission identified the four documents referred to by the applicant. It refused 

access to the requested documents, based on the exception of the third indent of Article 4(2) 

(protection of the purpose of inspections, investigations and audits) of Regulation (EC) 

No 1049/2001. 

In the confirmatory decision C(2020)702 final of 4 February 2020, the European Commission 

confirmed the initial decision of Directorate F of the Secretariat-General of the European 

Commission to refuse access to the requested documents, based on the exception of the third 

indent of Article 4(2) (protection of the purpose of inspections, investigations and audits) of 

Regulation (EC) No 1049/2001.  

II. THE COMPLAINT TO THE EUROPEAN OMBUDSMAN  

On 13 April 2020, the complainant turned to the European Ombudsman.  

In his complaint, the applicant considers that the European Commission was not justified in 

refusing public access to the four letters it exchanged with the UK authorities in November 

2019.  

 

                                                 
1
  Registered under references GESTDEM 2019/6668, GESTDEM 2019/6669, GESTDEM 2019/6670 and 

GESTDEM 2020/6864. 
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III. EUROPEAN OMBUDSMAN’S INQUIRY AND THE PROPOSAL  

FOR A SOLUTION 

In the course of the inquiry, the European Ombudsman reviewed the requested documents 

and issued the present proposal for a solution.  

In her proposal, the European Ombudsman considered that ʻthe general presumption that 

disclosure of any of the four requested letters would jeopardise the purpose of the 

infringement investigation is rebutted. The purpose of that investigation could no longer be 

attained by the time the European Commission adopted its final decision on the complainant’s 

requests for public access. By then, the requirement for the UK to nominate a candidate for 

EU Commissioner was no longer applicable. It follows that the purpose of the infringement 

proceedings could not then be underminedʼ. 

 

The European Ombudsman also took the view that ʻthe release of the exchange of 

correspondence to which the complainant is seeking access is a matter of public interest, 

given the subject matter and the continuing public interest in the withdrawal process and its 

consequencesʼ. 

 

Finally, the European Ombudsman proposed that the European Commission should release 

the four letters at issue taking into account the changed circumstances. 

  

IV. THE REPLY OF THE EUROPEAN COMMISSION TO THE PROPOSAL FOR A 

SOLUTION OF THE EUROPEAN OMBUDSMAN  

The European Commission’s confirmatory decision C(2020)702 final contains an extensive 

reasoning why the European Commission refused access to the documents requested. In its 

detailed reasoning, the European Commission explained why the exception defined in the 

third indent of Article 4(2) (protection of the purpose of inspections, investigations and 

audits) of Regulation (EC) No 1049/2001 prevented it from granting full access to the 

documents requested. It also explained in detail why it considered that there was no 

overriding public interest in disclosure and why no partial access could be granted to the 

documents. The European Commission considers that there is no need to reproduce that 

reasoning in the present opinion. 

 

The European Commission is of the view that the said confirmatory decision was legally and 

factually correct at the point in time when it was taken, and that there was no manifest error in 

the European Commission’s assessment. According to settled case law, the legality of a 

Union measure must be assessed on the basis of the facts and the law as they stood at the time 

when the measure was adopted. Subsequent events may not affect that assessment. Against 

this background, the European Commission maintains its view that, at the relevant time, it had 

correctly invoked and applied the exception laid down in the third indent of Article 4(2) 

(protection of the purpose of inspections, investigations and audits) of Regulation 1049/2001 

in relation to the above-mentioned documents. 

 

However, on 2 July 2020, the European Commission closed the infringement procedure 

2019/2305. In view of these developments, the requested documents can now be partially 

disclosed to the applicant, subject only to the redaction of personal data in accordance with 

Article 4(1)(b) (protection of privacy and the integrity of the individual) of Regulation (EC) 

No 1049/2001. A copy is attached to this reply. 
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V. CONCLUSIONS 

 

For the reasons set out above, the European Commission considers that its confirmatory 

decision, which has become final in the absence of any legal challenge before the European 

Union Court, was fully in line with the applicable legislation and the relevant case-law on 

access to documents at the point in time it was taken. 

 

However, since the infringement procedure is now closed, the Commission considers that the 

requested documents can now be disclosed to the applicant. 

 

 

 

For the Commission 

Maroš ŠEFČOVIČ 

Vice-President 
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EUROPEAN COMMISSION 

Dr. Ursula von der Leyen 
The President-elect 

Dear Prime Minister, 

• Ref. Ares(2019)6866667 - 06/11/2019 

Brussels, O 6. 11. 2019 

On 29 October 2019, the European Council decided, in agreement with the United 

Kingdom, to extend the period provided for in Artide 50(3) of the Treaty on European 

Union unti! 31 January 2020. As a consequence, the United Kingdom will most probably 

stili be a Member State of the European Union, enjoying ali of the rights and remaining 

bound by ali obligations laid down in the Treaties, at the moment when the next 

Commission will enter into office. As recalled in recital 11 of this Decision, this includes 

the obligation to suggest a candidate for appointment as a member of the Commission. 

The next Commission will thus have to comprise, as long as the United Kingdom is a 

Member State, a member suggested by the United Kingdom. 

I have noted the commitment by the United Kingdom, as also recalled in recital 11 of the 

said Decision, to act in a constructive and responsible manner throughout the extension 

period in accordance with the duty of sincere cooperation. 

I would therefore invite the Government of the United Kingdom to suggest, in 

accordance with Artide 17 of the Treaty on European Union, one or more persons who, 

by their generai competence, independence and European commitment, would be 

suitable to become member of the next Commission. As in the letter from 19 July 2019 

and with ali Member States, I encourage you to propose a female candidate. 

The European Parliament aims at having the vote on the next Commission during its 

session of 25-28 November 2019 and will prepare that vote in the weeks before notably 

by requesting written answers to a questionnaire and by hearing those of the candidate 

Commissioners who were not yet heard in October. 

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIE - Tel. +32 2299 11 11
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