FINAL

Opinion of the Commission on the European Ombudsman's draft recommendation
- Complaint by ef. 2521/2011/JF

1. BACKGROUND

On 11 November 2009, the Commission received a complaint concerning possible
preferential corporate tax treatment of the Spanish professional football clubs Real Madrid,
FC Barcelona, Athletic Club Bilbao, and Club Atlético Osasuna. The Commission asked the
Spanish government to comment on the complaint by letters of 15 February and 28 September
2010. Comments were received from the Spanish government on 23 March, 12 April and 15
December 2010. They were forwarded to the complainant on 15 April 2010 and on 24
January 2011. He submitted observations on these comments on 3 May 2010 and on 14
March 2011, respectively. The complainant submitted further information regarding the
subject matter in mails of 10 February, 12 April, 8 July, 1 October, 29 October 2010, 18
January, and 18 July 2011.

On 20 December 2011 the complainant lodged a complaint against the Commission with the
European Ombudsman. The complainant claimed in particular that DG Competition should
adopt a decision in the matter or explain why it has not yet done so.

On 10 February 2012, the Ombudsman asked the Commission to comment. Comments were
sent to the Ombudsman on 22 June 2012. In his reaction of 30 May 2013 to the Commission's
observations, the Ombudsman proposed a friendly solution in accordance with which the
Commission should adopt a decision on the complaint or properly explain why it is not yet
able to do so. On 26 September the Commission replied to the Ombudsman that it accepts the
proposal and intends to take a decision shortly.

Accordingly, the decision in that matter was prepared, together with other two decisions in
related cases regarding Spanish football clubs, and the Commission internal consultation
procedure initiated, with a view to adopting them on 18 December.

In the meantime, on 16 December 2013, the Ombudsman sent a draft recommendation to the
Commission, suggesting that the Commission failed to honour its commitment for a friendly
solution and proposing to recommend that the Commission undertakes to make a decision in
the matter not later than 30 June 2014. The Ombudsman requests that the Commission send a
detailed opinion on the draft recommendation before 31 March 2014.

On 18 December 2013, the Commission adopted, as planned, the announced decision to open
the formal State aid investigation in the matter under consideration and in two other cases

regarding Spanish sport clubs. The complainant was informed about the decision by letter of
the same day.

2. THE OMBUDSMAN'S PROPOSAL

“The Commission should undertake to make a decision on whether or not to start
infringement proceedings as soon as possible and, in any event, not later than 30 June 2014.”

3. THE COMMISSION'S POSITION AND CONCLUSION

On 18 December 2013 the Commission adopted a decision to initiate the procedure laid down in
Article 108(2) of the Treaty on this matter (C(2013) 8436 final, in case SA.29769).

A non-confidential version of the decision is attached to this letter.
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Subject: State aid SA.29769 (2013/C) (ex 2013/NN) — Spain

State aid to certain Spanish professional sport clubs

Sir,

The Commission wishes to inform Spain that, having examined the information supplied by
your authorities on the aid referred to above, it has decided to initiate the procedure laid down
in Article 108(2) of the Treaty on the Functioning of the European Union.

1. Procedure

(1)  In November 2009, the Commission received a complaint on a possible preferential
corporate tax treatment of the four Spanish sport clubs Real Madrid CF, Athletic Club
Bilbao, Club Atlético Osasuna (Navarra) and FC Barcelona in comparison to sport
limited companies. Spain was asked to comment on the complaint on 15 February, 12
April and 28 September 2010. Comments were received on 23 March and 15
December 2010.

(2) On 3 May 2010 and 14 March 2011 the complainant submitted observations to the
comments made by Spain.
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On 1 October 2012 the Commission wrote a letter to all Member States to get an
overview of the financing of professional football in the EU and the possible impact of
the State aid rules of the Treaty on this financing. The Commission referred to the
complaints it had received from citizens of several Member States concerning alleged
aid measures favouring professional football clubs. Some of these measures would
concern a special tax treatment of certain professional football clubs. In the letter the
Commission underlined that professional football clubs should receive no exceptional
treatment compared to other undertakings as regards taxation and payments for social
security. Spain replied to this letter on 5 December 2012. In its reply it addressed in
particular the issue of the tax treatment of sport clubs and sport limited companies.

Description of the aid

The "ley del deporte" of 1990' obliged all Spanish professional sport clubs (clubes
deportivos) to convert into sport limited companies (sociedades anénimas deportivas).
The justification for the measure was that many clubs had been managed badly
because neither their members nor their administrators bore any financial liability for
economic losses. The purpose was to establish with the new sport limited company a
model of economic and legal responsibility for clubs which perform professional
activities, in order to increase their chance for good management.

The alleged possible preferential corporate tax treatment of the four Spanish sport
clubs Real Madrid, Athletic Club Bilbao, Club Atlético Osasuna (Navarra) and FC
Barcelona which could result in State aid is based on the “Seventh Additional
Disposition" of the ley del deporte of 1990. This disposition exempts from this
obligatory conversion those football clubs which had a positive balance in the
preceding 4-5 years. The exemption is, according to the preamble of the law, based on
the fact that these clubs have shown "a good corporate management” and would not
need that switch. No further justification is supplied in the law and its preamble. They

may maintain their current legal structure of a club unless their assemblies agree to the
contrary?.

The law does not explicitly mention by name the four clubs that eventually benefited
from this exemption. However, they emerged as the only ones fitting this description.
The clubs did not convert into a sport limited company although they would be
entitled to do so. The Spanish Sports Law does not include a time period for a possible
re-assessment of this specific treatment. Thus only the originally qualified four teams
will have the option of benefitting from the fiscally favourable status of "sports club”,
irrespective of how the financial health of the other teams evolves. No commercially
viable team may reconvert to club status either.

The fiscal treatment of sports clubs deviates from the fiscal regime applicable to sports
public limited companies. Sports clubs are treated as non-profit entities (Entidades Sin
Animo De Lucro) which qualify for a partial corporate tax exemption according to
Article 9(3)a) of the Spanish Corporate Tax Law (Ley del Impuesto sobre Sociedades).

Ley 10/1990, de 15 de octubre, del Deporte, BOE de 17 de Octubre de 1990.

"Those clubs, that at the time of enactment of this law participate in official football competitions at a
professional level and had had a positive shareholders equity balance in all of the audits performed at the
request of the Professional Football League since the 1985-1986 season, shall maintain their current legal
structure unless their assemblies agree to the contrary...”
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As a result of this partial exemption, Article 28(2) of the Corporate Tax Law provides
that the exempted clubs, as non-profit entities, shall pay Corporate Tax for their
commercial income at a reduced rate of 25% instead of the general rate of 30%
(having been 35% until 2006 and 32.5% in 2007).

Although by law the four clubs are considered to be non-profit entities, in reality they
conduct for the most part profit oriented professional activities. Real Madrid CF, for
example, earned revenues of more than EUR 512 million in the 2011/2012 season
from its activities. Of its revenues, 38% derived from the sale of broadcasting rights
whereas 36% constituted commercial revenue from sponsoring and merchandising
(sale of club related articles like replica shirts, or scarves) and licensing. The
remaining 26% are so called match day revenues (ticket sales and other revenues
generated in the stadium, membership fees). Similarly, FC Barcelona's EUR 483
million revenues in 2011/2012 derive from professional sport activities, with
broadcasting, commercial, and match day revenues accounting for 41%, 34% and 25%
respectively. Both clubs have been leading the European Premier League clubs in
terms of revenues for several years, followed by Manchester United and Bayern
Miinchen’. The only other Spanish clubs among the top 20 are occasionally Atlético de
Madrid in 2010 (EUR 124 million) or Valencia in 2011 (EUR 116 million).

These revenue generation activities are economic in nature and conducted in fierce
competition with the other large European professional football clubs. The sources of
revenue are intimately linked to and depend on the teams' success in sport
competitions. In turn, this success very much depends on the amount of funds
available to clubs to attract the best players and coaches.

Spain submitted that [...]* However, according to its annual reports, Real Madrid's
earnings before taxes were EUR 25 million for the 2008/2009 season and EUR 31
million for 2009/2010. For 2010/2011 the press reports a net profit of EUR 30 million,
for the most recent financial year a net profit of EUR 36.9 million*. FC Barcelona had
announced earnings of € 8 million during the 2008/2009 business year but announced
for 2009/2010 a loss of EUR 79.6 million. These figures suggest considerable taxable
revenues for 2009 and 2010, at least for Real Madrid. [ ... ]

According to Spain, Athletic Club Bilbao and Club Atlético Osasunaf[ ... ].

Assessment of the aid

Existence of aid within the meaning of Article 107 (1) of the TFEU

The described specific situation of the clubs constitutes State aid within the meaning
of Article 107(1) TFEU, if it supports, through State resources, a certain economic
activity which derives thereby a selective advantage which could affect competition
and trade between Member States. The concept of State aid covers both, financial
expenditure and foregone income by any public authorities in favour of undertakings.

All figures obtained from Deloitte Football Money League, 15" edition, 2012,

Information protected for reasons of professional secrecy, in accordance with the Commission
Communication on professional secrecy in State aid decisions, OJ C 297 of 09.12.2003, p. 6.

Most recently in the Financial Times of 7 September 2013.
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The supported activities have to be of a commercial nature. Professional sport clubs
may qualify as commercial undertakings. Having regard to the objectives of the
European Union, sport is subject to European Union competition law in so far as it

constitutes an economic activity’, which is undoubtedly the case for professional
football or basketball.

Article 107(1) TFEU requires it to be determined whether a State measure satisfies the
condition of selectively favouring certain undertakings in comparison with other
undertakings which are in a legal and factual situation that is comparable in the light
of the objective pursued by the scheme in question. Regarding possibly forgone
income in the form of tax measures, the Court of Justice has developed a set of criteria
for the application of Article 107(1) TFEU, and in particular with regard to the
question whether they accord a selective advantage®.

Differential taxation would be prima facie selective if it constituted a departure from
the general or reference taxation system. Once the reference taxation system has been
identified, it needs to be assessed whether the measure favours certain undertakings in
comparison with other undertakings which are in a comparable legal and factual
situation in light of the objective of the tax scheme, i.e. whether there is derogation
from the reference tax system. If there is derogation from the reference system and it
favours certain undertakings, one may conclude that the measure is prima facie
selective. Although such a measure can be justified by the logic of the system, only
intrinsic reasons inherent to the tax system and no external policy reasons can be taken
into account. If the differentiation cannot be justified by the logic of the tax system, it
would amount to a selective advantage.

Accordingly, first, a common reference taxation system for both clubs and limited
companies has to be established. They are indeed in a comparable legal and factual
situation in light of the objective of the tax scheme, i.e. making revenues on the basis
of company profits. This allows determining whether there is a selective deviation
from the "normal" tax regime. The tax basis is a crucial element for the determination

_of the tax system. In this case it is the amount of net profit earned by the undertaking

at the end of the tax year. The Spanish corporate tax system is therefore the relevant
reference system for the purpose of determining whether the tax regime is selective. It
is therefore appropriate to compare the taxation of profits of football clubs engaged in
the activity of professional premier league football with the taxation of other
undertakings which are subject to the normal corporation tax rate.

Second, it needs to be established whether there is a difference in treatment of the two
forms of incorporation. By way of derogation from the normal tax rates applicable to
legal persons, the taxable income of the clubs is taxed with a lower rate than that of
limited companies. The clubs therefore are treated differently as they enjoy a reduced
tax rate to which other undertakings subject to corporate tax, such as sport limited
companies, are not entitled.

It is therefore necessary to determine whether tax exemptions are liable to favour
certain undertakings by comparison with other comparable undertakings in the light of

Case C-415/93 Bosman, paragraph 73, Case C-519/04 P Meca-Medina and Majcen v Commission,
paragraph 22 and C-325/08 Olympique Lyonnais, paragraph 23.
Most recently in the judgment of 8 September 2011 in Cases C-78 and C-80/08, Tax advantages to Italian

cooperatives.
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the objective pursued by the corporation tax regime, namely of making revenues on
the basis of company profits. Clubs, although they are considered non-profit
organisations, and limited companies, which pursue an identical economic activity, are
in a comparable situation: a market exists for the activity concerned, the activity is
organised on the basis of market principles and it has to be considered economic’. The
four clubs are engaged in economic activities in the same way as their limited
company competitors. For the purpose of the State aid assessment, it is not decisive
whether a certain activity is organised by some as "for profit" and by others as a "non-
profit" activity. The determining factor is whether the support concerns an activity
which is subject to competition on the market. Any entity engaged in an economic
activity is to be considered as an undertaking regardless of its legal form, its profit or
not-for-profit organisation, or the way it is financed®. In any case, the football clubs are
not legally prevented from earning profits, and they actually do make profit.

Accordingly, clubs and limited companies are treated in a different way without an
apparent justification.

This different treatment may be justified by the nature and overall structure of the tax
system9. It is, however, for the Member State which has introduced such a
differentiation between undertakings in relation to charges to show that it is actually
justified by the nature and general scheme of the system in question.'

Spain argues that such tax differences may be justified by the nature and overall
structure of the tax system, according to paragraph 25 of the notice on the application
of State aid rules to measures relating to direct business taxation. The lower tax rate
would be justified as the benefiting clubs would be non-profit organisations which
would not and could not earn any profits.

However, this argument is weakened by the fact that the clubs actually do make profit.
Furthermore, the objective pursued by the overall scheme is the taxation of corporate
profits. Spain was so far not able to demonstrate that the difference in taxation of
profits could be consistent with this purpose of the reference system.

Spain further argues that it is justified because clubs, unlike limited companies in
relation to their shareholders, do not pursue the aim to distribute profit to the club
members. However, if the system of taxation of corporate profits would allow for a
distinction of that taxation according to the fact whether these profits will be
distributed to owners or be kept in the entity, this would militate for a lower tax on
profits which will be distributed because the distributed profits will be taxed another
time at the level of the receiving shareholders''. In other words, if at all, it would
justify a higher tax rate for clubs. Consequently, such a differentiation as in the present

Opinion of the Advocate General in Case C-205/03, Federacion Espariola de Empresas de Tecnologia
Sanitaria (FENIN) v Commission, par. 13 and 31.

Case C-41/90 Klaus Hifner and Fritz Elser v Macrotron GmbH [1991] ECR 1-01979, par. 21.

Cf. paragraph 25 of the Commission notice on the application of State aid rules to measures relating to
direct business taxation, OJ C 384, 10.12.1998, p. 3.

Judgment of the General Court of 4.9.2009, Case T-211/05, /talian Republic v Commission, paragraph 125.
This is in line with the logic developed in the third sentence of paragraph 25 of the Commission notice on

the application of State aid rules to measures relating to direct business taxation (cf. footnote 6), to which

Spain referred: "Furthermore, it may also be justified by the nature of the tax system that cooperatives

which distribute all their profits to their members (emphasis added) are not taxed at the level of the
cooperative when tax is levied at the level of their members.".
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case is based on objectives other than those pursued by the overall scheme, and the
measure in question has to be regarded as selective.

In any event, an aggravating element in the case under consideration is that the sports
law of 1990 singled out a limited number of beneficiaries. It introduced a lasting
distinction based on the economic performance of the clubs in 1990, without leaving a
choice on how to incorporate to all but four clubs, and without any possible review of
that situation which would allow over time also other clubs to benefit from sound
management. The four clubs qualified for this distinction decades ago at a given point
in time. If Spain considered that the legal entity of club was not appropriate for
professional competitions, the system should have been changed for all clubs or it
should have allowed regular review of the situation. If economic success during four
seasons in a row justified retaining the legal form of a club, it would make sense that

sport limited companies should be allowed to re-convert to clubs after four successful
seasons.

Furthermore, regarding the motivation of this different treatment, differences in the
economic performance cannot justify different treatment as regards the obligatory
form of organisation or the lack of choice in that respect. Losses are not intrinsic to a
certain form of organisation. The business performance is therefore not an objective
criterion justifying different taxation bases or imposing certain forms of incorporation
for an indefinite period.

Therefore, the denial of free choice how to incorporate to all the other clubs, which for
whatever reason did not qualify at a certain point in time, and without any possibility
to review or reverse the situation, is not in the logic of any tax system and has the
effect of a selective tax advantage for certain clubs'.

Furthermore, cursory overview of the forms of incorporation of sports teams in other
Member States shows that football clubs in the EU are by no means structured
uniformly or similarly. Some legal systems do not make provision for specific
structures of relevance to sport clubs. As a consequence, football clubs operating in
one of these jurisdictions may adopt any legal structure available under its laws
(Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Estonia, Germany, Hungary,
Ireland, Lithuania, Latvia, The Netherlands, Poland, Slovakia, Slovenia, and the
United Kingdom). Others provide sport-specific legal structures and make the
adoption of these structures compulsory at least upon those wishing to participate in
the first division of the football league championship (Denmark, Finland, France,
Greece, Italy, Portugal, Romania, and Sweden). However, usually the clubs have a
choice between different sport specific forms of incorporation (club or limited
company), or if not (Finland, France, Italy), the incorporation as limited company is
compulsory for all without exceptions®.

This reasoning is similar to the one of the General Court in its judgment of 4.9.2009 in Case T-211/05,
Iltalian Republic v Commission, paragraph 120, which considered selective a tax advantage available only to

undertakings admitted to listing on a regulated market during a brief period, whereas all other undertakings
were excluded from the advantages conferred by that scheme because they could not satisfy the conditions

required for listing during the period covered by the aid scheme.
Source: Swiss Institute of Comparative Law, Comparative Study of the legal structures of football clubs and

supporter's organisations in 45 European jurisdictions, Lousanne, 2008, commissioned by UEFA.
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Regarding the Navarra and the Basque Region, Spain points to the autonomy of these
regions in tax matters. However, the ley del deporte was adopted for the entirety of
Spain. The different regional tax legislation powers or the selective character of a
regional tax regime are not at stake but the selective character of national provisions of
company law regarding professional football entities.

As a result, the four sport entities in question enjoy a preferential tax rate which is not
justified by the nature of the tax system. This advantage derives from State resources,
as the State forgoes possible tax revenues. The advantage for clubs playing in their
national first league may furthermore have an effect on competition and trade between
Member States and constitutes operating aid. These clubs compete for presence in
European competitions and are active on the markets for merchandising and TV rights.
Broadcasting rights, merchandising and sponsoring are sources of revenue for which
premier league clubs compete with other clubs within and outside their home country.
The more money clubs have available for top players the more success they may have
in sport competitions, which promises more revenue from the activities mentioned.
Furthermore, the ownership structure of the clubs is international.

Therefore, the financial State support providing an advantage to the professional sport
clubs Real Madrid CF, Athletic Club Bilbao, Club Atlético Osasuna (Navarra) and FC
Barcelona will in all likelihood have the potential to distort competition and affect
trade. Thereby it constitutes State aid in the meaning of Article 107(1) TFEU.

Compatibility of the aid

Article 165 TFEU underlines the specific nature of sport which needs to be taken into
consideration by the Commission when dealing with cases in this sector, as sport
fulfils educational, public health, social, cultural and recreational functions. On the
other hand, the economic importance of sport is growing constantly.

The Commission has not adopted guidelines on the application of the State aid rules of
the Treaty to commercial sport activities. Spain does also not claim any public service
mission of the professional sport clubs which could be assessed under Article 106(2)
TFEU. An assessment has therefore to be based directly under Article 107(3)c TFEU.
According to that provision, aid may be considered compatible with the internal
market if it facilitates, in the common interest, the development of certain economic
activities or of certain economic areas.

However, the Commission at this moment doubts that there is an objective of common
interest which could justify selective operating support to very strong actors in a
highly competitive economic sector. Also Spain does not forward arguments which
could support the compatibility of the aid under Article 107(3)c TFEU.

Statement of the Commission’s doubts

Accordingly, the Commission considers at this moment that Spain grants operating aid
through a preferential tax rate to the four sport clubs Real Madrid CF, Athletic Club
Bilbao, Club Atlético Osasuna (Navarra) and FC Barcelona which cannot be justified
under Article 107(3)c or any of the rules implementing this Article.



(34) The actual amount of the aid from the year 2001 until today needs yet to be
determined.

(35) The Commission therefore has doubts about the compatibility of this aid measure with
the internal market.

In the light of the foregoing considerations, the Commission, acting under the procedure laid
down in Article 108(2) of the Treaty on the Functioning of the European Union, requests
Spain to submit its comments and to provide all such information as may help to assess the
aid within one month of the date of receipt of this letter. This includes in particular
information on the amount of corporate tax which was or was to be paid by the four clubs
under consideration in the years 2001 to 2012. It requests your authorities to forward a copy
of this letter to the potential recipient of the aid immediately.

The Commission wishes to remind Spain that Article 108(3) of the Treaty on the Functioning
of the European Union has suspensory effect, and would draw your attention to Article 14 of

Council Regulation (EC) No 659/1999, which provides that all unlawful aid may be recovered
from the recipient.

The Commission warns Spain that it will inform interested parties by publishing this letter
and a meaningful summary of it in the Official Journal of the European Union. 1t will also
inform interested parties in the EFTA countries which are signatories to the EEA Agreement,
by publication of a notice in the EEA Supplement to the Official Journal of the European
Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All

such interested parties will be invited to submit their comments within one month of the. date
of such publication.

If this letter contains confidential information which should not be published, please inform
the Commission within fifteen working days of the date of receipt. If the Commission does
not receive a reasoned request by that deadline, you will be deemed to agree to publication of
the full text of this letter. Your request specifying the relevant information should be sent by

encrypted e-mail to stateaidgreffe@ec.europa.eu or, alternatively, by registered letter or fax
to:

European Commission
Directorate-General for Competition
State aid registry

1049 Brussels

Belgium

Fax No: +32 2 2961242

Yours faithfully

For the Commission



Joaquin ALMUNIA

Vice-president



NOTICE FOR PUBLICATION IN THE OJ, C SERIES

(decision to initiate the formal investigation procedure)
STATE AID — Spain

STATE AID SA.29769 (2013/C) (ex 2013/NN)
- State aid to certain Spanish professional sport clubs

Invitation to submit comments pursuant to Article 108(2) of the Treaty on the
Functioning of the European Union.

Text with EEA relevance

By means of the letter dated dd/mm/yyyy reproduced in the authentic language on the pages
following this summary, the Commission notified Spain of its decision to initiate the
procedure laid down in Article 108(2) of the Treaty on the Functioning of the European Union
concerning the abovementioned aid/measure.

Interested parties may submit their comments within one month of the date of publication of
this summary and the following letter, to:

European Commission
Directorate-General for Competition
1049 Brussels

Belgium

Fax No: +32 22961242
stateaidgreffe(@ec.europa.cu

These comments will be communicated to Spain. Confidential treatment of the identity of the

interested party submitting the comments may be requested in writing, stating the reasons for
the request.

1. Description of the aid

The "ley del deporte” of 1990' obliged all Spanish professional sport clubs to convert into
sport limited companies. The purpose was to establish with the new sport limited company a
model of economic and legal responsibility for clubs which perform professional activities.
The “Seventh Additional Disposition" of this law exempted those football clubs from this
obligation which had had a positive balance in the preceding 4-5 years. No specific clubs
were mentioned, but only the four clubs Real Madrid CF, Athletic Club Bilbao, Club Atlético
Osasuna (Navarra) and FC Barcelona benefited from this exemption and did not convert into
a sport limited company. No other commercially viable team may reconvert to club status.

The fiscal treatment of sports clubs deviates from the fiscal regime applicable to sports public
limited companies. Sports clubs qualify, as non-profit entities, for a partial corporate tax
exemption according to Article 9(3)a) of the Spanish Corporate Tax Law (Ley del Impuesto
sobre Sociedades). Article 28(2) of that law provides that the exempted entities shall pay

Ley 10/1990, de 15 de octubre, del Deporte, BOE de 17 de Octubre de 1990.
10



corporate tax for their commercial income at a reduced rate of 25% instead of the current
general rate of 30%.

Although by law the four clubs are considered to be non-profit entities, they conduct, as
premier league clubs, profit oriented professional activities in competition with the other large
European professional football clubs.

2. Assessment of the aid
2.1. Existence of aid within the meaning of Article 107 (1) of the TFEU

The Commission is of the view that the described specific situation of the clubs constitutes
State aid within the meaning of Article 107(1) TFEU. The supported activities of professional

sport clubs are of a commercial nature and are, although they are sport, subject to European
Union competition law.

The lower taxation rate constitutes an advantage in the form of foregone income on the part of
the State. It is selectively favouring certain undertakings in comparison with other
undertakings which are in a comparable legal and factual situation. Differential taxation
amounts to a selective advantage if it constitutes a departure from the general or reference
taxation system and if it cannot be justified by the logic of the tax system.

The common reference taxation system for both clubs and limited companies is the amount of
net profit earned by the undertaking at the end of the tax year. The Commission compared the
taxation of profits of football clubs engaged in the activity of professional premier league
football with the taxation of other undertakings which are subject to the normal corporation
tax rate. It found that, by way of derogation from the normal tax rates applicable to legal
persons, the taxable income of the clubs is taxed with a lower rate than that of limited
companies. The clubs therefore are treated differently as they enjoy a reduced tax rate to
which other undertakings subject to corporate tax, such as sport limited companies, are not
entitled.

However, clubs and limited companies pursue an identical economic activity and are in a
comparable market situation. The preferential tax rate for the four sport entities in question
does not seem to be justified by the nature and overall structure of the tax system’.

Accordingly, clubs and limited companies are treated in a different way without an apparent
justification.

The advantage for clubs playing in their national first league may furthermore have an effect
on competition and trade between Member States. Therefore, the financial State support to the
professional sport clubs Real Madrid CF, Athletic Club Bilbao, Club Atlético Osasuna
(Navarra) and FC Barcelona constitutes State aid in the meaning of Article 107(1) TFEU.

2 Cf paragraph 25 of the Commission notice on the application of State aid rules to measures relating to

direct business taxation, OJ C 384, 10.12.1998, p. 3.

11



3.2. Compatibility of the aid

The Commission has not adopted guidelines on the application of the State aid rules to
commercial sport activities. An assessment has therefore to be based directly on Article
107(3)c TFEU. According to that provision, aid may be considered compatible with the

internal market if it facilitates, in the common interest or the development of certain economic
activities.

The Commission is not able to identify an objective of common interest which could justify,
under Article 107(3)c TFEU, selective operating support to single very strong actors in a
highly competitive economic sector.

3.3. Statement of the Commission’s doubts

Accordingly, the Commission finds that Spain grants operating aid to the four sport clubs
Real Madrid CF, Athletic Club Bilbao, Club Atlético Osasuna (Navarra) and FC Barcelona
which cannot be justified under Article 107(3)c TFEU. The Commission therefore has doubts
about the compatibility of this aid measure with the internal market.

In accordance with Article 14 of Council Regulation (EC) No 659/1999, all unlawful aid can
be subject to recovery from the recipient.

ke ke ok 3k 3k ok ok

[Text of letter]
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m COMISION EUROPEA

Bruselas, 18.12.2013

C(2013) 8436 final
En la versién publicada de esta decisién VERSION PUBLICA
se ha omitido cierta informacién, con
arreglo a los articulos 24 y 25 del Este documento es un documento
Reglamento del Consejo (CE) No interno de la Comisién que se hace
659/1999 de 22 de marzo de 1999, por el disponible exclusivamente con fines
que se establecen disposiciones de informativos.

aplicacion del articulo 93 del Tratado CE,
relativos a la no revelacion de
informaciones amparadas por el secreto
profesional. Las omisiones se indican asi
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Asunto: Ayuda Estatal SA.29769 (2013/C) (ex 2013/NN) — Espaiia
Ayuda estatal a ciertos clubes deportivos profesionales

Excelentisimo sefior Ministro:

Por la presente, la Comisién tiene el honor de comunicar a Espafia que, tras haber
examinado la informacion facilitada por sus autoridades sobre la ayuda arriba
indicada, ha decidido incoar el procedimiento previsto en el articulo 108, apartado 2,
del Tratado de Funcionamiento de la Unién Europea.

1. Procedimiento

(1)  En noviembre de 2009, la Comision recibi6 una denuncia sobre un posible
trato preferente en lo referente al impuesto de sociedades a cuatro clubes
deportivos espafioles: Real Madrid CF, Athletic Club Bilbao, Club Atlético
Osasuna (Navarra) y FC Barcelona, con respecto a las sociedades andnimas
deportivas. El 15 de febrero, 12 de abril y 28 de septiembre de 2010, se pidi6 a
Espafia que presentara sus observaciones sobre la denuncia. Dichas
observaciones se recibieron el 23 de marzo y el 15 de diciembre de 2010.
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El 3 de mayo de 2010 y el 14 de marzo de 2011, el denunciante present6 sus
comentarios sobre las observaciones formuladas por Esparia.

El 1 de octubre de 2012, la Comisién envié una carta a todos los Estados
miembros con el fin obtener una vision de conjunto de la financiacién del
fitbol profesional en la UE y el posible impacto de las normas sobre ayudas
estatales del Tratado sobre dicha financiacion. La Comisién se remitié a las
denuncias que habia recibido de ciudadanos de varios Estados miembros sobre
presuntas medidas de ayuda en favor de los clubes de fiitbol profesional.
Algunas de estas medidas estarian relacionadas con un trato fiscal especial a
ciertos clubes de futbol profesional. En su carta, la Comisién subrayaba que
los clubes de flitbol profesional no debian recibir un trato excepcional en
comparacién con otras empresas en lo referente a tributaciéon y pagos a la
Seguridad Social. Las autoridades espaiiolas respondieron a esta carta el 5 de
diciembre de 2012. En su respuesta, abordaban en particular la cuestion del
trato fiscal a los clubes deportivos y las sociedades andnimas deportivas.

Descripcion de la ayuda

La «Ley del Deporte» de 1990' obligd a todos los clubes deportivos
profesionales espaiioles a reconvertirse en sociedades anénimas deportivas. La
justificacion de la medida era que muchos clubes habian estado mal
gestionados porque ni socios ni administradores asumian responsabilidad
patrimonial alguna por las pérdidas que pudieran generarse. El objetivo era
establecer con la nueva sociedad anénima deportiva un modelo de
responsabilidad econémica y juridica para los clubes que desempefian
actividades profesionales, para aumentar sus posibilidades de buena gestion.

El posible trato fiscal presuntamente preferente a los cuatro clubes deportivos
espafioles, Real Madrid, Athletic Club Bilbao, Club Atlético Osasuna
(Navarra) y FC Barcelona, que podria constituir ayuda estatal, se basaba en la
«disposicion adicional séptima» de la Ley del Deporte de 1990. Dicha
disposicion exime de la reconversion obligatoria a aquellos clubes de fatbol
que habian tenido un saldo positivo en los 4-5 ejercicios anteriores. Segin la
exposicion de motivos de la Ley, la exencion esta basada en el hecho de que
estos clubes han demostrado «una buena gestion con el régimen asociativo» y
no necesitaban el cambio. En la ley y su exposicion de motivos no se dan otras
justificaciones. Podran mantener su actual estructura juridica de club, salvo
acuerdo contrario de sus asambleas®.

La ley no cita explicitamente por su nombre a los cuatro clubes que se
beneficiaron de la exencién, pero resultan ser los Unicos que encajan en la
descripcion. Estos clubes no se reconvirtieron en sociedad an6nima deportiva
aunque podrian haberlo hecho. La Ley espafiola del Deporte no incluye un
plazo para una posible reevaluacion de este trato especifico. Asi pues, solo los

Ley 10/1990, de 15 de octubre, del Deporte, BOE de 17 de octubre de 1990.

«Los clubes que, a la entrada en vigor de la presente Ley, participen en competiciones oficiales de
carécter profesional en la modalidad deportiva del futbol, y que en las auditorias realizadas por
encargo de la Liga de Futbol Profesional, desde la temporada 1985-1986 hubiesen obtenido en
todas ellas un saldo patrimonial neto de carcter positivo, podran mantener su actual estructura
juridica, salvo acuerdo contrario de sus Asambleas....».
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cuatro equipos que cumplian las condiciones en un principio tendran la opcion
de beneficiarse de la condicion fiscalmente favorable de «club deportivoy,
independientemente de como evolucione el estado financiero de los demas

equipos. Los equipos comercialmente viables tampoco pueden pasar a la
categoria de clubes.

El trato fiscal a los clubes deportivos difiere del régimen fiscal aplicable a las
sociedades anonimas deportivas. Los clubes deportivos se consideran
entidades sin dnimo de lucro, por lo que estin parcialmente exentos del
impuesto sobre sociedades con arreglo al articulo 9(3)a) de la Ley espaiiola del
Impuesto sobre Sociedades. Como resultado de esta exencién parcial, el
articulo 28(2) de la Ley del Impuesto sobre Sociedades dispone que los clubes
exentos, en su calidad de entidades sin fines lucrativos, tributaran por sus
ingresos comerciales a un tipo reducido del 25 % en lugar de al tipo general
del 30 % (que era del 35 % hasta 2006 y del 32,5 % en 2007).

Aunque por ley los cuatro clubes se consideran entidades sin animo de lucro,
en realidad la mayorfa de las actividades profesionales que desempefian son
lucrativas. El Real Madrid CF, por ejemplo, obtuvo de sus actividades unos
ingresos de més de 512 millones EUR en la temporada 2011/2012. De estos
ingresos, el 38 % procedia de la venta de derechos de radiodifusion, mientras
que el 36 % estaba constituido por ingresos comerciales procedentes de
patrocinios y comercializacion (venta de articulos relacionados con el club,
como camisetas o bufandas) y licencias. El 26 % restante son los denominados
ingresos obtenidos el dia del partido (venta de entradas y otros ingresos
generados en el estadio, cuotas de socios). De igual manera, los ingresos de
483 millones EUR del FC Barcelona en 2011/2012 proceden de actividades
deportivas profesionales: los derechos de radiodifusion, los ingresos
comerciales y los ingresos obtenidos el dia del partido representan el 41 %, el
34 % y el 25 %, respectivamente. Ambos clubes llevan varios afios liderando
la relacién de clubes que militan en las primeras divisiones europeas en cuanto
a ingresos, seguidos del Manchester United y el Bayern de Munich®. De los
demas clubes espaiioles, los unicos que estan a veces entre los 20 primeros son
el Atlético de Madrid en 2010 (124 millones EUR) o el Valencia en 2011 (116
millones EUR).

Estas actividades generadoras de ingresos son de naturaleza econdmica y se
realizan en dura competicion con los demas grandes clubes europeos de fiitbol
profesional. Las fuentes de ingresos estan intimamente vinculadas y dependen
del éxito de los equipos en las competiciones deportivas. A su vez, el éxito
depende en gran medida de los fondos de que disponen los clubes para fichar a
los mejores jugadores y entrenadores.

Espafia comunicé que [...]". No obstante, segin sus informes anuales, las
ganancias antes de impuestos del Real Madrid fueron de 25 millones EUR en
la temporada 2008/2009 y de 31 millones EUR en la temporada 2009/2010. En

Todas las cifras proceden de «Deloitte Football Money League», 15" Edicién, 2012.

Informacién amparada por el secreto profesional, de conformidad con la Comunicacion de la
Comision relativa al secreto profesional en las decisiones sobre ayuda estatal, DO n° C 297 de
09/12/2003, p. 6.
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la temporada 2010/2011, segin la prensa, el club tuvo unos beneficios netos de
30 millones EUR, y en el ultimo ejercicio financiero unos beneficios netos de
36,9 millones EUR®. El FC Barcelona habia anunciado unas ganancias de 8
millones EUR en el ejercicio financiero 2008/2009 pero para 2009/2010
anuncié una pérdidas de 79,6 millones EUR. Estas cifras sugieren unos
ingresos imponibles considerables para 2009 y 2010, al menos en el caso del
Real Madrid. [...].

Segun las autoridades espafiolas, el Athletic Club Bilbao y el Club Atlético
Osasuna [...].

Evaluacion de la ayuda

Existencia de ayuda a efectos del articulo 107, apartado 1, del TFUE

La situacién especifica de los clubes descrita constituye ayuda estatal a tenor
del articulo 107, apartado 1, del TFUE, si apoya, mediante fondos estatales,
una determinada actividad econémica, que obtiene asi una ventaja selectiva
que podria afectar a la competencia y el comercio entre Estados miembros. El
concepto de ayuda estatal abarca tanto el gasto financiero como los ingresos
no percibidos por una autoridad publica en favor de las empresas.

Las actividades que reciben ayuda tienen que ser de naturaleza mercantil. Los
clubes deportivos profesionales pueden considerarse sociedades mercantiles.
Habida cuenta de los objetivos de la Unidn Europea, el deporte esté sujeto a la
legislacion de competencia de ésta en la medida en que constituye una
actividad econémica’, y este es, indudablemente, el caso del futbol
profesional.

El articulo 107, apartado 1, del TFUE, requiere que se examine si una medida
estatal cumple la condicion de selectividad al favorecer a determinadas
empresas en relaciéon con otras que se encuentren en una situacion factica y
juridica comparable, habida cuenta del objetivo perseguido por el régimen en
cuestién. En cuanto a los ingresos posiblemente no percibidos en forma de
medidas fiscales, el Tribunal de Justicia ha desarrollado una serie de criterios
para la aplicacion del articulo 107, apartado 1, del TFUE, y en 6particular en lo
que se refiere a la cuestion de si conceden una ventaja selectiva’.

Una imposicion diferenciada seria prima facie selectiva si constituyera una
desviacién del sistema fiscal general o de referencia. Una vez identificado el
sistema fiscal de referencia, debe evaluarse si la medida favorece a
determinadas empresas en relacion con otras que se encuentren en una
situacion factica y juridica comparable, habida cuenta del objetivo perseguido
por el referido régimen, es decir, si constituye una excepcion al sistema fiscal
de referencia. Si constituye una excepcion al sistema de referencia y favorece a
determinadas empresas, puede concluirse que la medida es prima facie

El més reciente en el Financial Times de 7 de septiembre de 2013.

Asunto C-415/93 Bosman, apartado 73, asunto C-519/04 P Meca-Medina y Majcen/Comisién,
apartado 22 y C-325/08 Olympique Lyonnais, apartado 23.

El més reciente en su sentencia de 8 de septiembre de 2011 en los asuntos C-78 y C-80/08,

Ventajas fiscales para las cooperativas italianas.
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selectiva. Aunque una medida asi puede estar justificada por la logica del
sistema, solo pueden tenerse en cuenta razones inherentes al propio sistema
fiscal y no razones ajenas. Si la diferenciacion no puede justificarse por la
légica del sistema fiscal, equivaldria a una ventaja selectiva.

En consecuencia, en primer lugar debe determinarse un sistema fiscal de
referencia comun a los clubes y las sociedades an6nimas. Efectivamente, se
encuentran en una situacién féctica y juridica comparable, habida cuenta del
objetivo perseguido por el referido régimen: obtener ingresos sobre la base de
los beneficios de la sociedad. Esto permite determinar si hay una desviacion
selectiva con respecto al régimen fiscal «normal». La base imponible es un
elemento crucial para determinar el sistema fiscal. En el presente asunto, es el
importe de los beneficios netos obtenidos por la empresa a finales del ejercicio
fiscal. Por tanto, el régimen de sociedades espaiiol es el sistema de referencia
relevante a efectos de determinar si el régimen fiscal es selectivo. Por
consiguiente, es conveniente comparar la tributacion de los clubes de fiitbol
que juegan en la primera division de la liga de futbol profesional con la
tributacion de otras empresas sujetas al tipo normal del impuesto sobre
sociedades.

En segundo lugar, hay que determinar si existe una diferencia de trato entre
ambas formas de sociedades. Mediante excepcion de los tipos impositivos
normales aplicables a las personas juridicas, los ingresos imponibles de los
clubes tributan a un tipo inferior al de las sociedades andénimas. Por
consiguiente, los clubes reciben un trato diferente, puesto que disfrutan de un
tipo impositivo reducido al que no tienen derecho otras empresas sujetas al
impuesto de sociedades, como las sociedades an6nimas deportivas.

Asi pues, es necesario determinar si las exenciones fiscales pueden favorecer a
determinadas empresas en relacion con otras comparables, habida cuenta del
objetivo perseguido por el régimen del impuesto sobre sociedades, es decir,
obtener ingresos sobre la base de los beneficios de la sociedad. Los clubes,
aunque estén considerados entidades sin animo de lucro, y las sociedades
anénimas, que realizan una actividad econdémica idéntica, estan en una
situaciéon comparable: existe un mercado para la actividad en cuestion, la
actividad estd organizada segun los principios de mercado y debe ser
considerada econémica’. Los cuatro clubes participan en actividades
econémicas de la misma manera que las sociedades anénimas que son sus
competidores. A efectos de la evaluacion de la ayuda estatal, lo decisivo no es
si una determinada actividad estd organizada por unos como actividad
«lucrativa» y por otros como actividad «sin animo de lucro». El factor
determinante es si el apoyo se refiere a una actividad que estd sujeta a la
competencia en el mercado. Cualquier entidad que ejerza una actividad
econémica debe considerarse empresa, con independencia del estatuto juridico
de dicha entidad, sea o no sea una organizacién con animo de lucro, o de su
modo de financiacion®. En cualquier caso, los clubes de futbol no tienen
prohibido legalmente obtener beneficios y, de hecho, los obtienen. En

7

Conclusiones del Abogado General en el asunto C-205/03, Federacion Espafiola de Empresas de

Tecnologia Sanitaria (FENIN)/Comision, apartados 13y 31.
Asunto C-41/90, Hofner y Elser/Macrotron GmbH, Rec. 1991, p. 1-1979, apartado 21.
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consecuencia, los clubes y las sociedades an6nimas reciben un trato diferente
sin justificacion aparente.

Este trato diferente puede estar justificado por la naturaleza y la estructura
general del sistema fiscal’. No obstante, corresponde al Estado miembro que
ha introducido tal diferenciacion entre empresas en materia de cargas
impositivas demostrar que esta efectivamente justificada por la naturaleza y la
estructura del sistema de que se trate'.

Espafia alega que tales diferencias fiscales pueden estar justificadas por la
naturaleza y la estructura general del sistema fiscal, con arreglo al punto 25 de
la Comunicacion relativa a la aplicacion de las normas sobre ayudas estatales a
las medidas relacionadas con la fiscalidad directa de las empresas. El tipo
impositivo menor estaria justificado, ya que los clubes beneficiarios son
entidades sin animo de lucro que no generan ni pueden generar beneficios.

No obstante, este argumento se resiente por el hecho de que los clubes si
obtienen beneficios. Por otra parte, el objetivo perseguido por el régimen
general es la imposicion de los beneficios de la empresa. Hasta el momento,
Espaiia no ha podido demostrar que la diferencia en cuanto a la imposicién de
los beneficios pueda ser coherente con este objetivo del sistema de referencia.

Espaiia alega, ademds, que la diferencia esta justificada ya que los clubes, a
diferencia de las sociedades anénimas en relacion con sus accionistas, no
tienen por objetivo distribuir beneficios a los miembros del club. No obstante,
si el sistema impositivo de los beneficios de la empresa permitiera distinguir
dicha imposicién en funcién de si estos beneficios se distribuyen a los
propietarios o se mantienen en la entidad, abogaria por un tipo impositivo
sobre los beneficios menor porque los beneficios distribuidos estaran sujetos a
imposicién otra vez a nivel de los accionistas beneficiarios''. En otras
palabras, si asi fuera, estaria justificado un tipo impositivo superior para los
clubes. En consecuencia, una diferenciaciéon como la del presente asunto se
basa en objetivos que no son los perseguidos por el régimen general, y la
medida en cuestion debe considerarse selectiva.

En cualquier caso, un elemento agravante en el asunto que nos ocupa es que la
Ley del Deporte de 1990 sefialaba un niumero limitado de beneficiarios. La ley
introdujo una distincién permanente basada en los resultados econémicos de
los clubes en 1990, sin dar opcién a que se pudieran incorporar otros clubes
que no fueran esos cuatro, y sin ninguna revision posible de esa situacion que
admita con el tiempo también a otros clubes que gozan de una buena gestion.

Véase el punto 25 de la Comunicacion de la Comision relativa a la aplicacion de las normas sobre

ayudas estatales a las medidas relacionadas con la fiscalidad directa de las empresas (DO C 384 de

10.12.1998, p. 3).
Sentencia del Tribunal General de 4.9.2009 en el asunto T-211/05, Republica ltaliana/Comision,

apartado 125.

Esto es acorde con la légica expuesta en la tercera frase del punto 25 de la Comunicacién de la

Comision relativa a la aplicacion de las normas sobre ayudas estatales a las medidas relacionadas
con la fiscalidad directa de las empresas (véase la nota a pie de pagina 6), a la que remite Espafia:
«Ademas, por la naturaleza del sistema fiscal también se puede justificar el hecho de que en el
caso de ciertas cooperativas que distribuyen a sus miembros todos sus beneficios (el subrayado es
nuestro) estos no estén gravados como tales, si se exige el pago del impuesto a sus miembrosy.
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Los cuatro clubes pudieron beneficiarse de esta distincion hace décadas, en un
momento determinado. Si Espafia considerara que la entidad juridica de club
no era adecuada para las competiciones profesionales, se habria cambiado el
sistema para todos los clubes, o se habria permitido revisar periédicamente la
situacién. Si el éxito econdmico durante cuatro temporadas consecutivas
justificaba conservar la forma juridica de club, seria razonable que las

sociedades anénimas deportivas pudieran volver a ser clubes tras cuatro
temporadas con éxito.

Por otra parte, en cuanto a los motivos de esta diferencia de trato, las
diferencias en los resultados econémicos no pueden justificar distinto trato por
lo que se refiere a la forma obligatoria de organizacion o la falta de opciones al
respecto. Las pérdidas no son intrinsecas a una forma determinada de
organizacion. Asi pues, los resultados profesionales no son un criterio objetivo
que justifique diferentes bases imponibles o que impongan determinadas
formas de sociedad por un periodo indefinido.

Por consiguiente, negar la libre eleccion en cuanto a la forma de sociedad a
todos los demas clubes, que por la razén que fuera no reunian las condiciones
en un determinado momento, y sin posibilidad alguna de revisar o revertir la
situacion, no forma parte de la l6gica de ningtn sistema fiscal y equivale a una
ventaja selectiva para determinados clubes'.

Un vistazo rapido a las formas de sociedad de los equipos deportivos en otros
Estados miembros muestra que en la UE los clubes de fiitbol no estan
estructurados en modo alguno de manera uniforme o similar. Algunos
ordenamientos juridicos no prevén estructuras especificas relevantes para los
clubes deportivos. Como consecuencia, los clubes de fitbol que juegan en
alguna de esas jurisdicciones pueden adoptar cualquier estructura existente con
arreglo a su legislaciéon (Austria, Bélgica, Bulgaria, Chipre, Republica Checa,
Estonia, Alemania, Hungria, Irlanda, Lituania, Letonia, Paises Bajos, Polonia,
Eslovaquia, Eslovenia, y Reino Unido). Otros paises establecen estructuras
juridicas especificas para el deporte y hacen obligatoria la adopcién de las
mismas, al menos para quienes quieran participar en la primera division del
campeonato de liga de fiitbol (Dinamarca, Finlandia, Francia, Grecia, Italia,
Portugal, Rumania, y Suecia). Sin embargo, en general los clubes pueden
elegir entre diferentes formas especificas de sociedad deportiva (club o
sociedad an6nima), o si no (Finlandia, Francia, ltalia), constituirse en sociedad
andnima es obligatorio para todos sin excepcion®.

En cuanto a Navarra y el Pais Vasco, Espaiia sefiala la autonomia de estas
regiones en materia fiscal. Ahora bien, la Ley del Deporte fue adoptada para

Este razonamiento es similar al del Tribunal General en su sentencia de 4.9.2009 en el asunto

T-211/05, Repuiblica Italiana/Comisién, apartado 120, que considerd selectiva una ventaja fiscal
que unicamente se reconocfa a las empresas admitidas a cotizacion oficial en un mercado regulado
durante un breve periodo, mientras que cualquier otra empresa quedaba excluida de los beneficios

de ese régimen ya que no podian cumplir [os requisitos para cotizar durante el periodo cubierto
por el régimen de ayudas.

Fuente: Swiss Institute of Comparative Law, Comparative Study of the legal structures of football

clubs and supporter's organisations in 45 European jurisdictions, Lausanne, 2008, encargado por la
UEFA.
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toda Espafia. Lo que se estd examinando no son las distintas competencias
regionales en materia de legislacion fiscal, o el caracter selectivo de un
régimen fiscal regional, sino el caracter selectivo de disposiciones nacionales
del Derecho de sociedades en lo referente a las entidades de fiitbol profesional.

Como resultado, las cuatro entidades deportivas en cuestion disfrutan de un
tipo impositivo preferente que no esta justificado por la naturaleza del sistema
fiscal. Esta ventaja deriva de fondos estatales, puesto que el Estado deja de
percibir posibles ingresos fiscales. La ventaja para un club que juega en la
primera division de su liga nacional puede ademas afectar a la competencia y
al comercio entre Estados miembros y constituye ayuda de funcionamiento.
Estos clubes compiten por estar en las competiciones europeas y participan en
los mercados por la comercializacion y los derechos televisivos. Los derechos
de radiodifusion, la comercializacion y los patrocinios son fuentes de ingresos
por las que los clubes de la liga de primera division compiten con otros clubes
dentro y fuera de su propio pais. Cuanto mas dinero tienen los clubes para
fichar jugadores estrella, mas éxito pueden conseguir en las competiciones
deportivas, lo que promete mds ingresos derivados de las actividades
mencionadas. Por otra parte, la estructura de propiedad de los clubes es
internacional.

Por tanto, el apoyo financiero estatal que otorga una ventaja a los clubes
deportivos profesionales Real Madrid CF, Athletic Club Bilbao, Club Atlético
Osasuna (Navarra) y FC Barcelona tendré con toda probabilidad la capacidad
de falsear la competencia y afectar al comercio. Por consiguiente, constituye
ayuda estatal a tenor del articulo 107, apartado 1, del TFUE.

Compatibilidad de la ayuda

El articulo 165 del TFUE destaca las caracteristicas especificas del deporte
que debe tener en cuenta la Comision al abordar asuntos en este sector, ya que
el deporte cumple una funcién educativa, de salud publica, cultural y

recreativa. Por otra parte, la importancia econémica del deporte no deja de
crecer.

La Comision no ha adoptado directrices sobre la aplicacién de las normas
sobre ayudas estatales del Tratado a las actividades deportivas mercantiles.
Espaiia tampoco alega una misién de servicio publico de los clubes deportivos
profesionales que pudiera evaluarse con arreglo al articulo 106, apartado 2, del
TFUE. Por consiguiente, la evaluacion debe estar basada directamente en el
articulo 107, apartado 3, letra c), del TFUE. Segin dicha disposicién, una
ayuda puede considerarse compatible con el mercado interior si facilita, con
arreglo al interés comun, el desarrollo de determinadas actividades o de
determinadas regiones econdmicas.

No obstante, la Comision en este momento duda de que haya un objetivo de
interés comin que pudiera justificar una ayuda de funcionamiento selectiva a
participantes muy poderosos en un sector econdmico extremadamente
competitivo. Espafia tampoco aduce argumentos que respalden la

compatibilidad de la ayuda en virtud del articulo 107, apartado 3, letra c), del
TFUE.



4, Declaracion de las dudas de la Comision

(33) Por consiguiente, la Comision considera en este momento que Espafia otorga
ayuda de funcionamiento mediante un tipo impositivo preferente a los cuatro
clubes deportivos (Real Madrid CF, Athletic Club Bilbao, Club Atlético
Osasuna (Navarra) y FC Barcelona), que no puede justificarse con arreglo al
articulo 107, apartado 3, letra c), ni a ninguna de las normas de aplicacion de
dicho articulo.

(34) El importe real de la ayuda desde el afio 2001 hasta la fecha todavia esta bor
determinar.

(35) Asi pues, la Comision expresa sus dudas sobre la compatibilidad de esta
medida de ayuda con el mercado interior.

Habida cuenta de las consideraciones expuestas, la Comision, en el marco del
procedimiento del articulo 108, apartado 2, del Tratado de Funcionamiento de la
Unidn Europea, insta a Espaiia para que presente sus observaciones y facilite toda la
informacion pertinente para la evaluacion de la ayuda en un plazo de un mes a partir
de la fecha de recepcion de la presente carta. Esto incluye, en particular, informacién
sobre el importe del impuesto sobre sociedades que pagaron o debian pagar los cuatro
clubes en cuestion entre los afios 2001 y 2012. La Comisi6n insta a las autoridades
espafiolas para que transmitan inmediatamente una copia de la presente carta al
beneficiario potencial de la ayuda.

La Comision desea recordar a Espafia el efecto suspensivo del articulo 108, apartado
3, del Tratado de Funcionamiento de la Uni6n Europea y llamar su atencion sobre el
articulo 14 del Reglamento (CE) n° 659/1999 del Consejo, que prevé que toda ayuda
concedida ilegalmente podra recuperarse de su beneficiario.

Por la presente, la Comisién comunica a Espafia que informara a los interesados
mediante la publicacion de la presente carta y de un resumen significativo en el
Diario Oficial de la Union Europea. Asimismo, informard a los interesados en los
Estados miembros de la AELC signatarios del Acuerdo EEE mediante la publicacion
de una comunicacién en el suplemento EEE del citado Diario Oficial y al Organo de
Vigilancia de la AELC mediante copia de la presente carta. Se invitard a todos los
interesados mencionados a presentar sus observaciones en un plazo de un mes a partir
de la fecha de publicacion de la presente carta.

En el supuesto de que la presente carta contenga informacién confidencial que no
deba publicarse, le ruego informe de ello a la Comisién en un plazo de quince dias
hébiles a partir de la fecha de recepcion de la presente carta. Si la Comision no recibe
una solicitud motivada al efecto en el plazo indicado, se considerard que se acepta la
publicacion del texto integro de la carta. Dicha solicitud, en la que se precisara la
informacién afectada, deberd ser enviada por correo electrénico codificado a

stateaidgreffe@ec.europa.eu o, en su defecto, por carta certificada o por fax a la
siguiente direccion:



Comision Europea

Direccion General de Competencia
Registro de Ayudas Estatales

1049 Bruselas

Bélgica

Fax n° +32 2 2961242

Reciba el testimonio de mi mas alta consideracion

Por la Comision

Joaquin ALMUNIA
Vicepresidente



