FINAL
Reply of the European Commission to the recommendation from the European
Ombudsman in case 2142/2018/TE regarding the European Commission’s refusal
to grant access to Member State positions on a guidance document concerning the
risk assessment of pesticides on bees

I.

BACKGROUND/SUMMARY OF THE FACTS/HISTORY

On 24 September 2018, the complainant, the French civil society group POLLINIS,
submitted an initial application for access to documents under Regulation (EC)
No 1049/2001 regarding public access to European Parliament, Council and Commission
documents (hereafter ‘Regulation (EC) No 1049/2001’)1.
In its application, addressed to the Directorate-General for Health and Food Safety, the
complainant requested access to ‘all correspondence (including emails), agendas, minutes
of
meetings
and
any
other
reports
of
such
meetings
between
officials/representatives/Commissioner/Cabinet member(s) of the Directorate-General for
Health and Food Safety and members of the Standing Committee on Plants, Animals,
Food and Feed, regarding European Food Safety Authority Guidance Document on the
risk assessment of plant protection products on bees (Apis mellifera, Bombus spp. and
solitary bees), between July 2013 and September 2018’.
In its initial reply of 13 November 2018, the Directorate-General for Health and Food
Safety noted that the request partially referred to documents which the complainant had
requested in a previous application submitted on 20 March 2018 (reference GESTDEM
2018/1680). As the previous application concerned documents relating to the period from
July 2013 to April 2018, the Directorate-General for Health and Food Safety considered
within the scope of the request documents drawn up during the period comprised
between May 2018 and September 2018.
As regards the part of the request concerning the minutes and agenda of the meetings, the
Directorate-General for Health and Food Safety referred the complainant to the agendas
and summary reports from all Standing Committees on Plants, Animals, Food and Feed,
which are publicly available in the website of the European Commission.
As regards the documents requested, the Directorate-General for Health and Food Safety
identified 29 documents (16 e-mails with annexes) containing the comments submitted
by Member States on the European Food Safety Authority Bee Guidance document on
the risk assessment of plant protection products on bees. The Directorate-General for
Health and Food Safety refused access to these documents based on the exception of
Article 4(3), first subparagraph (protection of the decision-making process) of Regulation
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(EC) No 1049/2001. In support of the refusal to grant access to documents, in fact, the
Directorate-General for Health and Food Safety argued that Articles 10(2) and 13(2) of
the Standard Rules of Procedure for the Standing Committees 2, which the European
Commission adopted pursuant to Article 9 of Regulation (EU) No 182/20113, provide,
respectively, that summary records of the meetings shall not mention the position of
individual Member States in the committee’s discussions and that those discussions shall
remain confidential.
On 14 November 2018, the complainant submitted a confirmatory application against the
reply of the Directorate-General for Health and Food Safety.
On 3 December 2018, the European Commission confirmed the initial decision taken by
the Directorate-General for Health and Food Safety to refuse access to the requested
documents based on the exception of Article 4(3), first subparagraph (protection of the
decision-making process) of Regulation (EC) No 1049/2001.
II.

THE COMPLAINT TO THE EUROPEAN OMBUDSMAN

On 12 December 2018, the complainant turned to the European Ombudsman
complaining that the European Commission i) wrongly limited the scope of the request to
the period between May 2018 and September 2018; and ii) wrongly refused access to the
requested documents.
III.

THE
EUROPEAN
RECOMMENDATION

OMBUDSMAN’S

INQUIRY

AND

THE

In the course of the European Ombudsman’s inquiry, the European Commission
provided a copy of the documents concerned to the latter.
On 10 May 2019, the European Ombudsman issued the following recommendation:
‘[t]he Commission should grant public access to the requested documents, showing the
positions of Member States on the draft bee guidance […]’.
In support of her position, the European Ombudsman provides the following arguments.
Firstly, the European Ombudsman considers that, in adopting the bee guidance, the
European Commission acts under the powers delegated to it in accordance with the
Union legislation on pesticides. Therefore, the European Commission ‘can be understood
to be acting in its legislative capacity’. Moreover, public disclosure of the documents ‘is
likely to enhance the democratic nature of the Union by enabling its citizens […] to
scrutinise the reasons put forward by Member States for and against the adoption of the
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guidance and, if wished, attempt to influence an ongoing decision-making process’.
Therefore, the requested documents ‘should also benefit from the wider access granted to
“legislative documents” under the EU law on public access to documents’.
Secondly, the European Ombudsman considers that the requested documents ‘contain
information on a measure likely to affect biological diversity’. Hence, the documents
under the request contain environmental information within the meaning of Regulation
(EC) 1367/20064.
Thirdly, the European Ombudsman takes the view that the disclosure of the Member
State positions on the draft bee guidance is not contrary to Regulation (EU) No
182/2011.
The European Ombudsman specified that the recommendation referred to the part of the
complaint regarding the refusal to grant access to the requested documents. As regards
the allegation concerning the wrongful limitation of the scope of the request, the
European Ombudsman considered that the European Commission’s decision to deal only
with documents concerning the period comprised between May 2018 and September
2018 was lawful.
IV.

THE
EUROPEAN
RECOMMENDATION

COMMISSION’S

REPLY

TO

THE

The European Commission would like to make the following observations on the
European Ombudsman’s recommendation.
The documents which the applicant seeks to obtain contain comments submitted by
individual Member States on the European Food Safety Authority Guidance document
on the risk assessment of plant protection products on bees, which has been discussed in
the Standing Committee on Plants, Animals, Food and Feed on several occasions.
As the European Commission has underlined in its above-mentioned decision of
3 December 2018, whereby it confirmed the refusal of access to the requested
documents, the rules applicable to comitology procedures preserve the confidentiality of
the individual positions of Member States5. Therefore, the European Commission is not
in a position to disclose the Member States’ positions on the draft bee guidance.
However, the Commission has made proposals to amend the Comitology Regulation to
further increase transparency and accountability, in particular by making public the votes
4
5

Official Journal L 264 of 25.9.2006, p. 13.
Article 13 ‘Access to documents and confidentiality’ of Standard Rules of Procedure for the Standing
Committees. Regulation (EU) No 182/2011 of the European Parliament and of the Council of
16 February 2011 laying down the rules and general principles concerning mechanisms for control by
Member States of the Commission’s exercise of implementing powers (Official Journal L 55 of
28.2.2011, p. 13–18).

3

of Member States representatives at Appeal Committee.6 The Commission will continue
to reflect on how to ensure further transparency in comitology procedures, bearing in
mind the differences between the legislative decision-making process and the decisionmaking process pertaining to the adoption of non-legislative acts.
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