
Ref0875/2011/jfF 

Sent: 03 August 2011 15:47 

To: Euro-Ombudsman 

Subject: Ret 0875/2011/jf F 

Dear .. 

0875/2011/JF 

E2011-140570 

I would like to update you on a changes to fact since I made my complaint. 

Page 1 of 1 

3 AOUT 2011 

ARRIVÉ LE 

1. I have joined Motorcycle Action Group UK as a result of my research into the proposed 
regulations. 

2. I have graduated with a Graduate Diploma in Law. As the GDL is not a recognised European 
qualification I therefore feel under no obligation to declare it. However, I believe it is a courtesy 
to yourselves in the Ombudsman' s office to do so. lt gives me no right in Law to practice on behalf 
of anyone or present myself as a qualified lawyer. I am not. I am at best merely a student of Law 
with much to learn. My complaint was made on my own behalf. 

I would also like to correct some stated facts in my case. Since speaking to my mother, I have learned 
that my grandmother was an associate lecturer in History, not a senior lecturer but retired from service 
a s éi magistrate from the position of Chair of the Bench. lt was over 35 years ago my grandmother died 
so I had not remembered correctly. 

I also made a typographical error. Page 19 para 3 should read case 24/62 as is correctly referenced in 
paragraph 5 on the same page, not 26/62 as written. 

I trust these errors will not prejudice my case unduly. 

Many thanks for your action in this matter. 

Kind regards 

-

04/08/2011 
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From: 

Se nt: 

To: Euro-Ombudsman 

0875/2011/JF 

E2011-140567 

Subject: Ref 0875/2011/jf FAO~W: Roadside lnspections of Motorcycle Compliance with 
Type Approval Regula~ 

Dea~ 
Further to my case and lssue 3 that the ombudsman is unable to proceed with 

1. The EC is talking to me on this subject 
2. I am requesting information on 16 points. I believe this will start to form the basis for 

substantiating or otherwise my claim in lssue 3 based on any patterns and bias in the availability 
or non availability of documents 

Kind regards 

3 AOUT 2011 

ARRIVÉ LE 

of Motorcycle Compliance with Type Approval Regulations 
Subject: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations 

Thank you for your and ~ttention to my request of the 15th July 2011. I acknowledge 
receipt of the email fro~ndicating my request and case has been passed 

I am requesting additional documentation in English under Article 42 of the Charter of Fundamental 
Rights of the European Union. · 

1. Documents weighing the impact of detention for roadside inspection on individua I motorcyclists, 
e.g. Length of time the motorcyclist will be stopped at the roadside for appropriate authorities to 
conduct a roadside inspection for tampering and emissions. 

2. Documents detailing the evidence of and evidence for the expected percentage of compliant 
riders stopped by EU country 

3. Documents detail ing the evidence for the expected reduction in non compliance with L class 
vehicle emissions limits by country and the EU as a whole that can be attributed to roadside 
inspections alone by country and for the EU as a whole as distinct from Roadside lnspections in 
.conjunction with an annual or otherwise roadworthiness inspection, 

4. Documentary evidence of the analysis of a roadside inspection regime in the context of free 
movement of persons 

5. Documents detailing the reasoning that weighs the reduction in riders' rights offree movement 
against the benefit in improved compliance with type approval regulations 

6. Documents detailing evidence of the cultural expectations of free movement and grounds for 

04/08/2011 
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police ar other authorities to restrain citizens by standard; No reasonable suspicion of breach of 
the law (i.e. Arbitrary selection of citizens for stopping), reasonable suspicion of a breach of the 
law, and conditions in which those stop powers can be exercised e.g. prevention of terrorism, no 
constraints on the exercise of police power, by EU country 

7. Documentary evidence ofthe expected impact on the citizen motorcyclist with police 
relationships in implementing a roadside inspection regime by country 

8. Documentary evidence of the EC's consideration of how a proposal for roadside inspection might 
be implemented without the arbitrary stopping and detention of individua! citizen motorcyclists, 
e.g. Reasonable suspicion of an offence and what the EC might consider grounds for reasonable 
suspicion other than riding a motorcycle. 

9. Documentary evidence of the assessment of proven capability to introduce a roadside inspection 
regime as per the standards considered by major provider of services; e.g UK standard, France 
standard, Germany standard, proposed standard etc. by DEKRA, TuV Nord, TRL etc. 

Given the preamble to the Treaties, Charters etc. and in particular Article 2 of the Treaty of the European 
Union, I would also appreciate the working definition of liberty that is used by the EC when assessing the 
impact of draft legislative acts, proposed Regulations and Directives, on individua I citizens. 

Please ask your officials to ensure that the documents in this request and my previous request, July 15th 
2011, are indexed against the 16 points set out in this and my previous email with a document, page and 
paragraph reference. lt will save us a ll time in the Iang run. Your officials won't need to validate my 
referencing of your documents in the future. lf the documents don't exist against any of the 16 points 
raised please ma ke a statement to that effect by point concerned. 

Yours sincerely 

------ End of Forwarded Message 

04/08/2011 
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0875/2011/JF 

E2011-140568 

To: Euro-Ombudsman 

Subject: Ref 0875/2011/jf FAO -=w: Roadside lnspections of Motorcycle Compliance with 
~provalRegula~· 

Dea- ---·-· 

FYI 

,, 3 AOUT 2011 

ARRIVÉ LE 

nce with Type Approval Regulations 
Subject: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations 

Dear Vice Presiden-

t am writing to request information under Article 42 of the Charter of Fundamental Rights of the 
European Union. 

Vou will be aware by now of my concern that ancient fundamental rights and liberties that I and my 
countrymen have had since Magna Carta 1297 are under attack as a result of proposals for regulations 
covering Motorcycle Type Approval and the Roadworthiness (Periodic Technicallnspections) of 
Motorcycles being made by your officials. 

I am writing to request access to documents as follows in English version. 

1. Documents indicating the extra Ieve! of compliance the regime of roadside inspections with no 
evidence of an additional offence being committed recommended in the lmpact Assessment for 
the proposed type approval regulations will achieve over and above the regime MOT/PTI 
inspections with police roadside inspection when another offence has been committed that we 
have here in the UK. I would also like the date ofthose documents. 

2. Detail s of the agencies, and the supporting documents, making recommendations to impose 
Roadside lnspections sole ly for the purpose of Type Approval compliance. 

3. Documents covering the market size ln terms of provision of roadside inspection services for 
motorcycles, cars and lorries and inspection delivery capability by country. 

4. Documents detailing which countries currently stop motorcycles to impose roadside inspections 
of motorcycles against current type approval standards a s the sole basis for stopping the 
motorcycle, e.g. no Speeding offence, Dangerous driving offence etc as the primary reason for the 
stop. 

5. Documents covering the current Ieve! of non compliance with current type approval broken down 
by country and L class vehicle. 

6. Documents detailing the level of PTI I Roadworthiness inspection in farce in each EU country. 
7. Documents of the estimated cest of implement roadside emissions testing for motorcycles by EU 

country. 

04/08/2011 
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Please provide an index of the documents with a reference to the relevant sections. 

llook forward to your response within the standard time limits. 

Yours sincerely 

04/08/2011 



Ref0875/2011/jfFAO 

From: 

Se nt: 

· To: Euro-Ombudsman 

FW: Roadside Inspections ofMotorcycle C ... Page 1 of3 

0875/2011/JF 

E2011-140569 

Subject: Ref 0875/2011/jf FAO~W: Roadside lnspections of Motorcycle Compliance with 
Type Approval Regul~ 

Dear .. 

FYI 

Kind regards 

------- Forwarded 

3 AOUT 2011 

ARRIVÉ LE 

: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations 

Dea 

Your Email has been registered as ARES (2011)801293, and assigned 
member of Cabinet in charge of this matter. 
The answer to your Email requires further work which is currentely in progress. 

Best regards, 

t!!lom 
Cabinet of 

Please consider your environmental responsibility before printing this e-mail. 

04/08/2011 
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RoaldSicle Inspections of Mnt·nr,.,,,,.1 .. 

Type Approval Regulatlons 

04/08/2011 

Dear Vice Presiden~ 

I am writing to request information under Article 42 of the 
Charter of Fundamental Rights of the European Union. 

Vou will be aware by now of my concern that ancient 
fundamental rights and liberties that I and my countrymen have 
had since Magna Carta 1297 are under attack as a result of 
proposals for regulations covering Motorcycle Type Approval 
and the Roadworthiness (Periodic Technicallnspections) of 
Motorcycles being ma de by your officials. 

I am writing to request access to documents as follows in 
English version. 

1. Documents indicating the extra level of compliance the 
regime of roadside inspections with no evidence of an 
additional offence being committed recommended in the 
lmpact Assessment for the proposed type approval regulations 
will achieve over and above the regime MOT/PTI inspections 
with police roadside inspection when another offence has been 
committed that we have here in the UK. I would also like the 
date of those documents. 

2. Details of the agencies, and the supporting documents, 
making recommendations to impose Roadside lnspections 
solely for the purpose ofType Approval compliance. 

3. Documents covering the market size in terms of provision 
of roadside inspection services for motorcycles, cars and lorries 
and inspection delivery capability by country. 

4. Documents detailing which countries currently stop 
motorcycles to impose roadside inspections of motorcycles 
against current type approval standards as the sole basis for 
stopping the motorcycle, e.g. no Speeding offence, Dangerous 
driving offence etc as the primary reason for the stop. 

·s. Documents covering the current level of non compliance 
with current type approval broken down by country and L class 
vehicle. 

6. Documents detailing the level of PTI I Roadworthiness 
inspection in farce in each EU country . 
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7. Documents of the estimated cost ofimplement roadside 
emissions testing for motorcycles by EU country. 

Please provide an index of the documents with a reference to 
the relevant sections. 

I look forward to your response within the standard time limits. 

Yours sincerely 

------ End of Forwarded Message 

04/08/2011 
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0875/2011/JF 

E2011-142701 

Sent: 21 September 2011 00:06 

To: Euro-Ombudsman 

Subject: 0875/2011/JF FA~FW: Roadside lnspections- Request for Access to 
Documents-MaR-~ (2011) 

Attachments: 2011 0909%~20Motorcycle%20Type-Approval[1]. pdf.zip; Emissions Calculation 
MCycles.xls~ 

Dea~ 

Please find attached a letter received from-n VP~abinet. The have replied with a 
list of the publically available documents t~ir casmrch l'm going through. The issue i s that 
although I haven't yet located the information I was looking for to sup port the point you rejected, the 
references l've so far looked at seem to be being misused to support the roadside inspection case and 
the anti-tampering elements of the Type Approval Regulation. 

Kind regards 

2 1 SEP. 2011 

ARRIVÉ LE 

·! for Access to Documents- MaR/cb- CAB ARES 
Subject: Roadside lnspections- Request for Access to Documents- MaR/cb- CAB ARES (2011) 

Dea~ 

Thank you for your letter of 7th September attached. So far I have found the information and links I 
have had time to review most informative. I regret I have not been able to give the communication the 
fu ll consideration it warrants. The reason being I am recovering from a motorcycle accident, cracked 
ribs, spínal injuries etc., the usual range of ether injuries. I was hit from behind, 2.7% of MAIDS cases, 
slowing down for pedestrian traffic lights that had been activated by children. The car driver behind 
seems to have believed that amber meant go faster rather than slow down and stop for the red about to 
activate. I was aware of the car behind me being too close having Jooked in my mirrors. Saferider 
technologies were not required and would have likely interfered with my decision making at risk to the 
children. I chase not to use my motorcycles performance and run the lights myself lest the lights turned 
red and I risk the children with the resultant potential for carnage. I knew being hit was going to hurt. 
Vibrating saddles and handlebars would have been a distraction in myview. l've lived the experience, 
and fortunately lived through it. 

I note that you have personally signed the letter and endorsed it. I assume you have studied its content 
and queried the rigour of analysis supporting it and whether the documents would provide a reasonable 
and demonstrable basis for the measures intended. This overrules the previous position that the 
European Commission had with respect to communicating with me on this and other issues. For that I 
am appreciative. I also assume Vice Presiden~ndorses that work and has trusted you with 
overseeing it. · 

I do have some initial observations. 

21/09/2011 
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1 note that in your position you mu st be aware of the lega I distinction in EU law between a Regulation 
such as the proposed Type Approval Regulations, which must be taken directly into member state 
nationallaw, and a Directive which allows some member states some latitude to interpret it in the light 
of national circumstances. I note that the Commercial Vehicles Roadside lnspection regime is set out in a 
directive. I respect that PTI is not part of the Type Approval Regulation as proposed by the Commission. 

1 note your distinction between PTI tests and Roadside inspections. I have been fully aware of that 
distlnction all along since figuring out that PTI meant Periodic Roadworthiness lnspection (UK MOT) not 
the annual service interval for a vehicle. Roadside lnspection has always been something different in my 
mind, hence my deep objection to the concept. 

My case against Roadside inspection as seemingly envisaged so far is supported by the following 
evidence 

1. The EC funded MAIDS study found that technical condition of the motorcycle is the primary cause 
of accidents in on ly 0.7% of the examined accidents. lt does not appear to distinguish between 
technical ca u ses related to tampering, modification of the poiNer tra in, and those due to 
negligence in maintenance. 

1. Tyre and Brake faults were reported separately 
2. The MAIDS found, across its sample base covering France with no PTI regime and Germany with I 

understand a TUV PTI regime that 12.3% of mopeds exhibited signs oftampering. This was cited 
in the lmpact Assessment supporting the proposed Type Approval regulations. 

1. The converse is that 87.7% ofvehicles in the exposure group were not tampered with and 
were compliant 

2. The impact assessment provides no other estimates of likely tampering levels 
3. Annex XVIII.3 states that further work will be undertaken to establish levels of tampering in 

the PTW fleet and the effect of tamperlng on emissions 
3. The EC funded 2003 TUV Nord Anti Tampering study found that where a PTI regime exists that 

tampering across a ll PTWs is in the order of 5% 
1. The converse is that 95% of all motorcycles are likely to be untampered 
2. The study recommended to the EC that further work was required to determine baseline 

data about current levels of tampering 
4. The Commission's lmpact Assessment fails to define the actual scale of fatalities and accidents 

that are likely to be saved, based on primary cause, by the Type Approval Regulations being 
proposed. My conclusion is that the fact that 12.3% of Mopeds can be tampered with and only 
0.7% of accidents are down to technical condition of the L class vehicle across a ll L class types 
undermines the assumption that tampering overloads the ether components to any significant 
extent, especially for Ll vehicles and L3. 

The non existence of a clear link between tampering and accidents could easily be down to it not being 
economic to design and manufacture brake and chassis components solely for the moped and llkw 
classes meaning components on the smaller L class vehicles are shared with larger capacity models 
within the same category range, i.e. a moped may share components with a lOOcc bike and a 125cc with 
a 150cc or 175cc bike to facilitate operation of a cost effective supply cha in. 

The evidence I cite above shows a high level of compliance with the original manufacturers conflguration 
and that where tampering occurs it appears to have little impact on the primary causation of accidents. 
The sample base is probably too small to arrive at a deflnitive level of accidents caused by tampering. 

So far, from the references you have supplied, I have been able review the following documents: 
1) Air Pollution from motor vehicles, A Fa i z, C Weaver, M Walsh 1996 
2) Auto Oil Study 2000 

21/09/2011 
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3) DIRECTIVE 2000/30/EC OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 2000 

4) European Commission report on the technical roadside inspection of the roadworthiness of 
commercial vehicles 
S) Eurostat Panorama cf Transport 2009 edn. 
6) Also the Eurostat database 
7) The FEMA position statement, of which I was already aware. 

I note from the above research. 

1. The Auto-oill study referred to in the Directive 2000/30/EC seems not to be available, on ly the 
Auto oilll study seems to be available. 

2. The Auto-oHll provides no cest benefit analysis of roadside inspection regimes 
3. The Falz et al, Air Pollution from motor vehicles report measures the cost effectiveness of 

Roadside lnspection regimes using Cost per Tonne of HC Emission Reduction. This seems an 
eminently sensible approach. lt reports the EPA 1995 study as showing that lnspection & 
Maintenance Regime, which I understand to be PTI, cost USDSOO per ton, whereas a decentralised 
system, which I understand to be roadside inspection, costs were estimated at up to USD15,000 

4. That the effectiveness of inspection of Commercial Vehicles across Europe appears highly variable. 
5. That the detection of exhaust system defects in checks by Germany is 4.7%, i.e. About the same as 

TGV Nord cite for motorcycle tampering compliance levels under a PTI regime which rather 
undermines the need for Roadside inspections. 

1. The defects in Gaseous emissions is 0.1% indicating that there is little direct relationship 
between an exhaust defect and compliance with emissions regulations at the Type 
Approval specification for commercial vehicles. 

2. That some countries do inspect gaseous emissions at the roadside. 
6. That the emissions limits for motorcycles are measured in mg/km whereas for commercial 

vehicles it is measured in mg/Kwh making direct cost effectiveness comparisons difficult.l'm 
assuming your staff have calculated a common metric to make the Commission's case. 

From the documents so far reviewed I sense that the EC has yet to produce a cost model for L class 
vehicles. Another key parameter when considering the cost effectiveness is the percentage gains 
available from current compliance levels to 100% compliance given that 100% compliance is unlikely to 
be feasible. However, I do suspect that had the model been produced it would likely have already been 
included in theTA impact assessment and no statement as to the investigation of current tampering 
levels and impact on emissions would be required to obtain baseline data. 

Given the higher annual distances covered by commercial vehicles and the higher fuel consumption, 
estimated at 7-9mpg for a 44 tonne HGV and 12-14 mpg for an 18 tonne HGV it is reasonable to assume 
that the HC/NOX emission will be much higher than for a motorcycle at 40-SOmpg I moped at 80-120 
mpg. They are fundamentally different vehlcles with fundamentally different engine and usage 
characteristics and it would therefore be irrational, both mathematically and in principle, to assume that 
a resultant calculation of cost per tonne of hydrocarbon reduced for commercial vehicles would be the 
same for L class vehicles and be directly applicable to them. 

I have modelled the gross HC/NOX emissions for various compliance and emissions levels for L Class 
Vehicles. All assumptions are documented and the input factors described. I have based my assumptions 
on the final160mg/km emissions levels that the draft Type Approval regulation currently under 
consideration envisages. I have modelled the emissions based on current evidence points covering 
Tampering levels as evidenced in MAIDS and under PTI regimes in the TGV Nord Report on Tampering. ln 
my modelling l've also endeavoured to factor in the reduction in HC/NOX emissions arising from L3 
vehicles changing to 4stroke combustion cycles and the consequent emission levels that a tampered 
engine might have, i.e. all calculations based on the 4 stroke cycle. I note the study quoted by Falz et al is 
a 1986 study and they highlight the criticality of test cycle used. I used the Panorama of Transport 2009 
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statistics as the basis for determining the annual gross km covered by motorcycles. I have not including 
projected trafflc growth to keep the model simple. I would expect to see that factored in as part of the 
Commission's calculations. Ultimately it is the ratio between the annual distances covered and annual 
HC/NOX emissions for L class vehicles and Commercial vehicles that are important rather than the 
absolute values themselves if the proportionality of any roadside inspection measure is to be 
demonstrated as required by Protocol 2 Article S. 

I trust that i.n any cost benefit analysis required for any PTI impact assessment considering roadside 
inspection of Motorcycles the EC demonstrates the number of extra motorcycle stops that will be 
required to obtain a 1 tonne reduction in HC/NOX emissions over and above that of a commercial 
vehicle. 

I am also in the process of modelling various scenarios for commercial vehicle emissions. Preliminary 
indications on that front are that it would be deeply questionable to equate the cost effectiveness of 
roadside inspections for L class vehicles with commercial vehicles as you suggest in your letter. 
Furthermore when considering the proportionality of inspecting commercial vehicles one has to consider 
that they cover much higher annual distances, operate ln more extreme conditions such as building sites 
and that if critical components fail commercial vehicles are much more likely to demolish buildings, 
bridges and cause multi-vehicle accidents killing others while preserving the life of the driver. I don't 
forget arrlving in Brussels, meeting the car taking meto an auto motive client in St Truiden and the client 
when surprised surprised and delighted to see me. l'd just missed by minutes the 1997 M42 pile-up on 
my way to Birmingham Airport for the first morning flight out. He'd heard about it on the radio. 
Anecdotally, I can't say I can ever remember such an accident being caused by a motorcycle and 
internationally reported within the duration of a trip from Birmingham to St Truiden. 

On the basis that a ll the evidence above, produced or cited by your staff, except my own estimates of 
the fuel consumption ofthe HGVs and L class vehicles, forwhich l'm sure you have more accurate 
numbers available, it would seem there is little grounds on the basis of emissions for forcing Random 
roadside inspections on motorcycle riders unless you have the cost per tonne reduction in Hydrocarbons 
data for motorcycles to hand or they are buried deep in the documents you pointed me to. I note from 
your letter you are not planning a requirement for testing emissions during roadside inspections. 

Based on the EC's own data, i.e. the EC funded MAIDS report, it does not seem there i s a demonstrable 
cost effective safety ca se for roadside inspections, especially considering the majority of accidents are 
down to human factors and are caused by the ether vehicle driver as in my own case. 

I' ll let you know how I progress with the other documents. As I continue my review I may find the 
emissions evidence and calculations your staff believe supports the discriminatory introduction of 
roadside inspections for L Class Vehicles through regulation a s a proportionate measure under Protocol 2 
Article S. On what basis would that be a reasonable expectation on my part? On the basis that you state 
the Commission has been working on this for seven years it would save time and further correspondence 
on the issue ifyou could point meto the precise documentation that demonstrates the comparative 
reductions expected under a Roadside inspection regime for motorcycles against expected compliance 
levels and against that achieved for Commercial Vehicles along with the associated costs per tonne in 
reduction of HCs by return of email. Given your statement about transparency it would not on my part 
be unreasonable for meto expect that the source data for any such calculations would be available 
otherwise the truth of your statements in your letter are at best deeply questionable and from the point 
of view of any draft legislation, proportionality not demonstrable. 

The gr.oss mass of HC/NOX emissions must have been calculated or projected somewhere within the EC 
sources. The available potential reductions in HC/NOX emissions for all PTWs does not seem to be great 
as my calculations show. This implies a high cost per tonne in HC/NOX emission reductions relative to 
that for commercial vehicles thus undermining the case that roadside inspections would be a 
proportionate measure. After seven years and knowing the measure required for cost effectiveness it i s 
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not unreasonable for meto expect that the Commission has calculated the measure to ma ke its case. 
The measure is after a ll one you cite as appropriate given you accept it as the basis for measuring the 
cost effectiveness of roadside inspections for Commercial Vehicles. 

Regards 

--

------ End of Forwarded Message 

----- End of Forwarded Message 

21/09/2011 



Deat ... 

EUAOPEAN COMMISSION 

Cabínet ol Vlce-Presiden•-­
Member of Cabinet ._.._ 

Brussels, 7 September 2011 
MaR/cb- CAB ARES D(20 ll) 

Thank you for your e~mail to V~ce-Presid~n-dated 15 July 2011 in which_you express 
concem that your fundamental nghts and hberties are under attack by proposals for European 
legislation related to Motorcycle Type-Approval and the Roadworthiness Testing of 
Motorcycles and in which you request access to different documents. 

First, I would Hke to refer to our letter dated 19 January 2011 in whích we have explained the 
fundamental difference between type-approval and roadw01thiness testing. 

Regarding typc~approval, and as foreseen in the current procedures, a fully-fledged impact 
assessment has been conducted by the Commission regarding the overhaul of the existing 
type-approval requirements for L-category vehic1es and the report was published on the 
Commission services' website1

• 

Lwcategory vehicles are light vehicles mainly composed of two- or three~wheel mopeds, 
motorcycles with and without a sidecar, tricycles and quadricycles. The purpose of this 
impact assessment is to estímate the potentia1 socíetal, environmental, at1d safety advantages 
and disadvantages, as weB as the associated costs and benetits to European citizens, national 
authoritics in Member States and to industry stakeholders, based upon the best evidence 
available at the tíme of writing. The efřiciency at1d effectiveness of the assessed policy 
measures and its coherence with the existing related type-approvallegislation were assessed. 
This detailed analysis ťinally resulted ín preterred policy options. 

While we stress that the options choscn represent a balance between the assessed aspects and 
every step of this proccss has been regularly shared with the stakeholders as detailed below, 
we understand that the preferred policy options might not be custornwtailored tbr every EU 
dtizen or circumstance. 

1 hltp;//cc,europa.ctl1cntcmrise!sectors!aulomotívn!tiocLU11Clltsiproposalsljndex cn.htm 

Commi~ion · 



A strict and rigorous procedure was tollowed to guarantee the quality of the impact 
assessmcnt. The final report was separately revicwcd and upproved by an lmpact Assessment 
Board, consisting of senior, high level Commission Serviccs' staff as foreseen in the current 
procedure. This procedure included as well the guidance provided by a steering group of 
Commission Services involved in the concemed issues. At the same time the Commission 
Services have been regularly discussing the issues and possible policy measures in the 
Motorcycle Working Group over a timeframe of more than 7 years that was very well 
attended by user associations, Memher Statcs' authorities and industry representatives. The 
agenda, discussion material and meeting minutes of these Motorcycle Working Group 
meetings are publicly accessible2

• In paraltel, multiple bilateral meetings with stakeholders 
were held and concems expressed by individuals were analysed and taken into account if 
feasíble. We are therefbre confident that we have provided the necessary transparency that is 
to be expected from the Commission Services while conducting an impact assessment. 

The proposal is currently under examination by the European Parliament and the Council. 
Only when both the European Parliament and the Council agree wíth the proposal and adopt 
it, the new measurcs will become applícable for new vehicles. 

Regarding the issue oť roadside inspections and compliance with type-approval, it is clear that 
complíance with type-approval requirements can not be really accessed at the roadside as 
type-approval tests are usually laboratory tests with i. a. defined processes of preconditioning 
of the velricle beforc testing, the use oť special certit1ed fuels for emission tests or even 
certified road surface tbr noise tests. In the gencml context one could describe roadside 
inspections as a mostly visual assessment of thc maintenance condition of a vehicle with 
fewer requirements as at a periodic roadwot1hiness test ofwhat is known in the UK as MOT 
test. Finally and as already stated in reci tal 8 of the clm·ent Dircctive 2000/30/EC related to 
technical roadside inspection of the roadworthiness of cornmerdal vehicles circulating in thc 
Community,3 effective enforcement through targeted additional technicaJ inspections is an 
impm1ant cost-effective measure to control thc standard of maintenance of vehic1es on the 
road. 

Regarding roadworthiness testing Jegislation and following the procedures for the 
preparation4 of a draft for a proposal, a fully-tledged impact assessment is currently under 
finalisation. This ímpact assessment will be based on evidence and identity both direct and 
indirect economic, social and environmental ímpacts on those who are affected, as well as on 
society in general. The impact will be assessed against the current situation in qualitatíve, 
quantitative and, where possible, in monetary tenns. Out of this assessment the dífferent 
options will be compared by categories of impacts. This impact assessment is supported by a 
study prepared by a UK based economic consultancy instítute and carried out by high 
graduated (Harvard University, Oxford University) senior economists. 

1 http://circu.ellropa.cu/Public/irc/cnterprise/automotlve/líbmrv?J~cimcwg motorcycle&v1H-"dctailed&sb"'·ritle 

OJL 203, 10.8.2000, p.l 

4 IA guidelines [SEC(2009) 92] 



Before a proposal for a legal act may be approved by the Commission the impact assessment 
report will bc subjcct to a quality review and examination by the Impact Assessment Board. 
After receiving a positive opiníon from the Impact Assessment Board the Commission 
services may draft a proposal for a legislative act. The impact assessment study will be made 
public after its approval by the Impact Assessment Board. The documents that you are asking 
for were used for drafting the lmpact Assessment study. Y o u can find the bibliography of 
these public documents in annex. 

Y ours sincerely 

Annex: Bibliography 

Commission 
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0875/2011/JF 

E2011-143574 

Sent: 09 October 2011 22:20 

To: Euro-Ombudsman 

Subject: 0875/2011/JF FW: Roadside lnspections of Motorcycle Compliance with Type Approval 
Regulations MaRicb CAB ARES 0(2011} · 

I regret I made an error of fact in my email to~arlier this evening. Please find following my 

correction. ---··-·_ .... .,, ------·--·· ... 

Kind regards 

-
M tD\AHYk ~ UftO~ÍfiN 

.. JIIIJII'I ".STAiillil :IIM'IJ"&UUIP# 

1 O OCT. 2011 

ARRIVÉ LE 

rsation: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations MaR/cb 
CAB ARES 0(2011) 
Subject: FW: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations MaR/cb 
CAB ARES 0(2011) 

Dea r--

l wish to correct an error offact from my prevlous email sent 09/10/201119:02 BST.It is this email of 
the 3rd August 2011 that I believe remains unacknowledged not my email of 15th July 2011. I respect I 
have fallen short of the standards I expect of myself in this instance. 

The rest of my argument remains the same subject to this correction. 

Yours sincerely 

--
n;l!l·rtolr'l! Roadside lnspections of Motorcycle Compliance with Type Approval Regulations 

Subject: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations 

Dear Vic~ President lil' 

10/10/2011 
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Thank you for your and your team's attention to my request ofthe 15th July 2011.1 acknowledge 
receipt of the email fro~ indicating my request and case has been passed 

1 am requesting additional documentation in English under Article 42 of the Charter of Fundamental 
Rights ofthe European Union. 

1. Documents weighing the impact of detention for roadside inspection on individua I motorcyclists, 
e.g. Length of time the motorcyclist will be stopped at the roadside for appropriate authorities to 
conduct a roadside inspection for tampering and emissions. 

2. Documents detail ing the evidence of and evidence for the expected percentage of compliant 
riders stopped by EU country 

3. Documents detailing the evidence for the expected reductlon in non compliance with L class 
vehicle emissions limits by country and the EU as a whole that can be attributed to roadside 
inspections alone by country and for the EU as a whole as distinct from Roadside lnspections in 
conjunction with an annual or otherwise roadworthiness inspection, 

4. Documentary evidence of the analysis of a roadside·lnspection regime in the context of free 
movement of persons 

5. Documents detaillng the reasoning that weighs the reduction in riders' rights of free movement 
against the benefit in improved compllance with type approval regulations 

6. Documents detailing evidence of the cultural expectations of free movement and grounds for 
police or other authorities to restrain citizens by standard; No reasonable suspicion of breach of 
the law (i.e. Arbitrary selection of citizens for stopping), reasonable suspiclon of a breach of the 
law, and conditions in which those stop powers can be exercised e.g. prevention of terrorism, no 
constraints on the exerclse of police power, by EU country 

7. Documentary evidence of the expected impact on the citizen motorcyclist with police 
relationships in implementing a roadside inspection regime by country 

8. Documentary evidence ofthe EC's consideration of how a proposal for roadside inspection might 
be implemented without the arbitrary stopping and detention of individua I citizen motorcyclists, 
e.g. Reasonable suspicion of an offence and what the EC might consider grounds for reasonable 
suspicion other than riding a motorcycle. 

9. Documentary evidence ofthe assessment of proven capability to introduce a roadside inspection 
regime as per the standards considered by major provider of services; e.g UK standard, France 
standard, Germany standard, proposed standard etc. by DE KRA, TuV Nord, TRL etc. 

Given the preamble to the Treaties, Charters etc. and in particular Article 2 of the Treaty of the European 
Union, I would also appreciate the working definition of libertythat is used by the EC when assessing the 
impact of draft legislative acts, proposed Regulations and Directives, on individua! citizens. 

Please ask your officials to ensure that the documents in this request and my previous request, July 15th 
2011, are indexed against the 16 points set out in this and my previous email with a document, page and 
paragraph reference. lt will save us all time in the long run. Your officials won't need to validate my 
referencing of your documents in the future. lf the documents don't exist against any of the 16 points 
raised please ma ke a statement to that effect by point concerned. 

Yours sincerely 

~ScMBA 

------ End of Forwarded Message 

----- End of Forwarded Message 

10/10/2011 



Re: Complaint 0875/2011/JF 0875/2011/JF 

E2011-143571 
Page 1 ofl 

.. ., -=:_tax:zc 
09 October 2011 20:08 

To: Euro-Ombudsman 

Subject: Re: Complaint 0875/2011/JF 

Dear Ombudsman Diamandouros, 

1 O OCT. 2011 

ARRIVt LE 
Thank you for your letter of the 20th September and thank you for your and your staff members' 
patience in dealing wlth this case and with me. 

I am surprlsed and disappointed that the European Commisslon is unable to prepare a response within 3 
months. ft took me merely 25 worklng days total effort, at a maximum, working ln my own free time 
over the period from my first becoming aware of the issue. I endeavoured to keep track of my own 
efforts and to turn responses round within the time limits I expected of the EC. I didn't have access to 
the expert resources the EC has available to it. 

I note that the EC has resumed communications with me over my most recent request for access 
documents so I believe they are conceding my first point though they have stili not provided access to 
the orlglnal documents I raised my case over. We s hall see what they come back with on that point. 

I note also that my own government has apparently questloned the quality of the EC lmpact Assessment 
supporting the Type Approval Legislatlon and I s running an independent consultation and tmpact 
Assessment. 

ft seems I was somewhat prescient ln my expectations of needing medical treatment as a result of a 
motorcycle accident. Some of the safety issues and potentlal restrictlons on home maintenance I raised 
have been thrown lnto stark relief by my own recent accldent in whlch I was knocked of my bike by a car 
hittlng me from behlnd whllst I was slowing down for a llght controlled crossing activated by children. lt 
was the discussion with the doctor about posslble neck surgery that unnerved me. I could more or less 
cope with the pain with the help of strong pa in klllers. ff I seem harsh in my critique of the EC, lt ls my 
current rights I regard as being under threat, and under threat on the basis of insubstantial evidence and 
that the reduction of which will do nothing at a ll to improve my safety or the safety of fellow riders 
while lncreasing costs signiflcantly. lfthe EC wlshes to adversely affect our rights then I believe we as 
citizens have the right for the evidence to be produced, produced on a credible basis and the 
proportionality.ofthe measures demonstrated.l have always consldered it a privtlege to have earned 
my motorcycle licence and have succeeded in keeping a clean car and motorcycle licence over 30 years. · 

I am recovering from my injuries but in no way am I dissuaded from either riding a motorcycle or from 
my case. lf anything I am strengthened ln my resolve. Why should I be run offthe road by an 
unobservant driver or dlssuaded from pursulng a case against an organisation that has the temerity to 
refuse access to documents so shortly after being reminded of their obligations by you. 

Kind regards 

On 20/09/201116:00, 

Dear-
Please find attached a letter from the European Ombudsman related to your complaint. 

The Registry 

10/10/2011 



FW: ref0875/2011/JF - Roadside Insoections ofMotorcvcle Complian ,;;:-;,;;m;""T';~---r'lrn~~oii----

09 October 2011 20:37 

To: Euro-Ombudsman 

0875/2011/JF 
E2011-143573 

1 o ocr. 2011 

ARRIVÉ LE 
Subject: FW: ref 0875/2011/JF- Roadside lnspections of Motorcycle Compliance with Type Approval 

Regulations: MaR/cb CAB ARES 0(2011) 

Dear .. 

Please find following my communication sent to .. today. 

I believe the fact that the Commission have so far fa i led to provide any direct cha in from Evidence, in 
terms of a projected measure of the cost effectiveness of roadside inspections in terms of cost per 
tonne reduction of unburned ·hydrocarbons applied l class vehicles in the form of publically available 
information indicates that my issue raised under point 3 of my original complaint has merit. 

I note that the Commission has asserted there is non-public information i~etter to me of 
the 7th September. I note also that my email requesting access to docume~ 2011 remains 
unacknowledged and unanswered. I have previously. forwarded a copy of thls email to you. 

I am not sure as a matter of processes as to whether I have to wait for a further response fro~ 
.,r whether I now have sufficient grounds, given the apparent Jack of a public domain c~n 

on the cost effectiveness of a measure incorporating Roadside lnspections of vehicles compared with 
other measures and the failure to respond to one of my emails re.questing access to documents to 
request the ombudsman reconsiders his closure of the issue I raised under point 3 relating to undue 
influence from commercial organisations. lt did take some effort to trawl through the document list the 
Commission provided in response to one of my emails. 

Kind regards 

-
:onve•·sa1tio•,~ Roa nspections of Motorcycle Compliance with Type Approval Regulations: MaR/cb 

CAB ARES 0(2011) 
Subject: Roadside lnspections of Motorcycle Compliance with Type Approval Regulations: MaR/cb CAB 
ARES 0(2011) 

Dea~ 

I am writing as a follow up to my preliminary email, dated 20/09/2011. I believe my comments are 
unlikely to come as a surprise. I have trawled through all the documents you directed meto and not 
located any information that would provide a basis for concluding that targeting l class vehicle 
emissions through roadside inspection is cost effective using the same cost per tonne of reduction in 
unburned hydrocarbons using the only measure cited in the references justifying the cost effectiveness 
of roadside testing of Commercial Vehicles. I believe the ~ha ln of referencing would be Directive, Auto-

10110/2011 
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FW: ref0875/2011/JF - Roadside Inspections ofMotorcycle Compliance with Ty... Page 2 of 6 

Oill to the Faiz A, Walsh J et al Air Pollution Report cited in the document list provided. I believe your 
staff have been aware of the likelihood of me finding no direct link having read the references provided 
in advance themselves. 

1 am stili willing to give Vice Presiden .... nd yourself some latitude on this issue as I respect you are 
dependent on your offlcials being th~ transparent and honest with you both. However that 
latitude has some limits based on the comments you signed your name to on behalf ofthe Commission 
in your letter of the 7th of September. 

Before I continue I note the following: 

documentation by now. 

rknnwiPdi~PnraPnt of my email of the 15th July 2011 to Vice President 
perhaps should have included you on the cc list but 

an acknowledgement and the requested 

• The UK MOT reference you cite: . 
http:/fwebarchive. nationalarchives.gov.uk/+/http:Uwww .dft.gov .u 1</pgr /roads/vehicles/mot/mot 
page 51 shows that in terms of deaths per 10,000 vehicles using a randem inspection system such 
a s I understand from the data is used in Germany against a targeted approach such as we have 
here makes little difference. 8oth countries showed a death rate of 1.2 per 10,000. I draw my 
conclusions a s to the nature of the German system based on the EC report on the technical 
roadside inspection ofthe roadworthiness of commercial vehicles com(2010) 754 final. 

• The handbook on estimation of external costs in the transport sector, an EC publication, in 
considering Air Pollution costs in table 15 on page 57 omits completely any reference to L class 
vehicles. lt would be reasonable to assume that if the costs were high relative to ether sectors 
these costs associated with L class vehicles would be included in the table. 

• Your staff, as you state, have been working on the proposals for seven years! 

ln your letter to me of 7th September you state, paragraph S page 1, "While.we stress that the options 
chosen represent a ba Iance between the assessed impacts and every step ofthis process has been 
regularly shared with the stakeholders as detailed below, we understand that the preferred policy 
options might not be custom tailored to every EU citizen or circumstance". 

t.t would be unreasonable for meto expect that the policy options be custom tailored to me. However, a s 
a citizen, it is not unreasonable for meto expect that when policy options are drafted by the EC, that will 
if converted into legislation impact me, that there is a clear line of sight from the policy option to 
adequate publically available supporting evidence. lt is also reasonable for meto expect that when a 
proposal is made in draft legislation that the evidence chain and line of reasoning from evidence to 
policy option would meet the standards required in the EU' s founding Treaties and Protocols. 

This is before any legislation is proposed that might ta ke away my rights and/ar increase my costs. 

Tradng a dlrect line line of sight and reasoning from Auto-Oill is difflcult given that the report seems to 
be superseded by the Auto Oil ll report which does not appear to contain either a cost effectiveness 
measure for roadside inspections nor a reference to the Falz, Walsh et al report. Given that I can't state 
it does not exist and that access to the Auto-Oill documents, stated as being available, is apparently not 
available 1'11 concede the possibility that the link to the cost per tonne of reduction in unburned 
hydrocarbons as a measure may exist. ft is dlsappointing that having made an Article 42 Charter of 
Fundamental Rights of the EU application I should be pointed to documents which appear to be no 
Ianger accessible in the public domain. 

Do you agree that for cost effectiveness of legislation to be demonstrated it requires that it is based on a 
performance measure that combines a quantifiable projected reduction in pollution and the a ll 

10/10/2011 
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quantified costs (€), both direct and indlrect, to the citizen and governments of introducing the proposed 
legislation? Do you agree that to omit either the cost element ar the projected reduction in pollutants 
from the performance measure would beto fail to provide a measure of cost effectiveness? lf not, what 
would constitute a rational performance measure of cost effectiveness? Without such a measure; how 
would one compare the cost effectiveness of one legislative proposal against another and meet the 
Protocol 2 Article 5 provision that the need for any burden, whether financial ar administrative, falling 
on national governments, economic operators and citizens to be minimised and commensurate with the 
objective to be achieved? The objective in this case being a reduction in pollutlng emissions. 

ln my view it i s not unreasonable to expect that proper evidence is collated over a seven year period and 
that policy options are drafted on the basis of strong publically avallable evidence, not on a whim or on 
hidden submissions from unknown parties. The EC staff in DG Move, in citing the Falz A, Walsh J et al Air 
Pollution Study, were aware that the measure of the cost effectiveness of Roadside lnspections for 
Commercial Vehicles is based on a Cost per tonne reduction in unburned hydrocarbons. Given that 
knowledge and the ability to perform the calculations of projected emission levels based on the levels 
contained in the Draft Type Approval Regulations·now before tl:le Parliament and Council for 
consideration, it is reasonable to assume that the calculations for L class vehicles would have been 
projected under different inspection regimes and put into the public domain after seven years and the 
costs per tonne reduction in hydrocarbon emissions for L class vehicles calculated. lt is possible to 
calculate such indicative estimates as the Faiz A, Walsh J Air Pollution Report demonstrates. 

For such fundamental projections not to be available after seven years suggests they are: 

1. Available and not being published because they do not support the desired political policy option; 
or, 

2. Commission staff have not fulfilled their obligations to research to the Ieve I required linder 
Protocol 2 Article 5 to demonstrate any legislation framed in line with the policy option will be 
proportionate; 

1. How would it be credible to believe in the Commission staffs competence and 
professionalism under such a scenario? 

2. Given the Faiz, Walsh et aJ report of 1996 would not a competent official first arrange for 
the calculation of comparative cost per tonne reductions in unburned hydrocarbons for L 
class vehicles given the protocol and the known judgement 24/62 ECJ with the standard s of 
evidence it expects to support a measure? 

3. Would it not otherwise be disingenuous to justify the cost effectiveness of a measure 
incorporating randem roadside inspections for L class vehicles on the basis that the 
measure is ~ost effective for commercial vehicles given the visible huge differences in the 
characteristics of the vehicles themselves and the known different characteristics of their 
usage? 

The third most serious option coverlng the non existence of the numbers is this: 
That the Commission staff are listen ing more dosely to other agency and consultancy sources, sources 
that are unwilling to have their recommendations made public, than it is to draw its conclusions based 
on evidence publically available and open to scrutiny and in protecting the rights of the citizens. lf this 
scenario were to be true it would represent serious undue influence on behalf of other interests. As far 
as I can see on the evidence available the on ly individuals and concerns gaining from such a situation 
would be commercial agencies and consultancies specialising in Roadslde lnspection uslng the German 
approach. VOSA wouldn't gain as in the UK we have targeted inspections of cars, which as the UK data, 
cited by the EC in support of the measures under consideration, demonstrate achieve the same low 
death rate in 2003 of 1.2 deaths per 10,000 vehicles as Germany. 

What concerns me deeply is that the UK MOT study that the EC appears to be citing as justifying randem 
roadside inspections states in paragraph 
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147. '7he risks are that such a step-change in roadside enjorcement could not be delivered in practice- at 
/east not without at the same time risking the de/ivery oj other priorit/es. There is also the jurther risk 
that the burden it wou/d place on the motorist might in jact be more significant than that oj an annual 
M0Ttest. 11 

150. "ln addition, pul/ing over cars to the side oj the road for checking generally tends not to be 
particularly cost-effective, given the /imited nature oj checking that can be undertaken in such a 
location. ll in respect oj cars. 
151. "Significantly increasing roadside enforcement cou/d a/so decrease journey reliability- both for the 
individua/ motor/st who was subject to a check, and also more broad/y ln the area where enjorcement 
activity was taking place. This cau/d increase time costs, and hence have an impact on the cost 
effectlveness oj the activity itself, and also- on its cost effectiveness ln comparison with testing. The point 
being that whereas motorists can currently chaose when and where their MOT test is undertaken - so 
that it is at a convenlent time - they would not have that ability with increased roadslde enjorcement. 11 

None of the evidence presented in the publically available documents that demonstrates for l class 
vehicles the Costs per tonne reduction in Hydrocarbon emissions nor any modelling of the costs in terms 
of impact on journey times etc. that rebuts the evidence from the UK' s inspection regime for light 
vehicles. 

Note your comments on paragraph 3 page 2 of your letter. Whoever put your letter together and the list 
of citations, in a similar manner to those who are drafting the legislation, seems to have ignored key 
evidence that contradicts what seems to be the preferred policy option. 

I have never argued against some level oftargeted roadside inspections but imposing the regime that is 
required for Commercial vehicles on to l class vehicles seems not to be supported by the evidence in 
terms of accident statistics nor by evidence covering likely non compliance rates nor by cost 
effectiveness in terms of any likely cost per tonne reduction in unburned Hydrocarbons given the low 
Ieve I of emissions overall and any probable reduction the emission levels that can be achieved given 
those levels required in the Type Approval regulations currently under consideration. 

Given 

1. the absence of calculated cost effectiveness based on the same measure as for Commercial 
vehicles and by definition the knowledge that it is required to make the cost effectiveness case for 
roadside inspections and the 7 years to calculate it; and, 

2. evidence showing the low causation of accidents due to technical failure, namely MAIDS; and, 
3. the EC apparently demonstrably ignoring the evidence with regard to impact and cost 

effectiveness of intensive roadside inspection regimes for light vehicles, na mely the UK DoT MOT 
Scheme Evidence Base; and, 

4. that you through your letter to me recognise l class vehicles as being llght vehicles; and, 
5. continued insistence that the roadside inspection regime under consideration, seemingly that of 

Germany, is justified in the absence of any publically available evidence directly supporting 
increasing the level of roadside inspection and some evidence to the contrary, see above; and, 

6. acknowledgement that there is unpublished information incorporated in the decision making; 
and, 

7. the failure to provide the access to documents requested 15th July, 

On what basis would it be credible for me and other citizens to believe that the Commission's staff are 
not being unduly influenced by the agendas of agencles and organisations whose motives are not in the 
public doma in? My perception is that there is an overdue influence from German testing organisations 
that would stand to gain commercially from providing consultancy services in the field of roadside 
inspections. I note you, by implication, refer to documents that are not in the public doma in an thus 
must relate to commercial interests. I don't believe such issues would come under the heading of 
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national or international security which would be the only other legitimate reason for them being held 
back from release to public scrutiny. 

lf it is to be credible that there is not undue influence please point meto the public evidence in the list 
you cited as supporting your case that demonstrates that the measure proposed would be proportionate 
under Protocol 2 Article 5. Please point me to the document, page, paragraph and line number which 
shows: 

1. the cost per tonne in reduced hydrocarbon emissions arising from L class·vehicles given the final 
Euro 5/6 compliance levels and reasonable assumptions as to non compliance with those 
measures, i.e. 5% TUV Nord reported level of non compliance.across L class vehicles 

2. the cost impact of introducing such a s the proposed measure on the journey times of compliant 
vehicles vs. other hydrocarbon reduction measures 

3. the expected improvement in the reduction in fatalities from the measure and the costs against 
the Value of Statistical Life. 

I may have missed it in reading the documents and in my electronic scans on key words. I shall take 
failure to provide the document, page, paragraph and line number as a concession from the EC that the 
calculations have yet to be performed. 

Please note your the statement in your letter to me cited above "we understand that the preferred 
policy options might not be custom tailored to every EU citizen or circumstance". Surely the dafters of 
the treaties, in part, inserted the Protocols covering the evidence levels required to min imise the risks of 
undue national or commercial influence being brought to bear and to prote~t the good name of the EU 
through provisions requiring clear, transparent, evidence based framing of legislation. Such provisions if 
fol!owed protect the reputation of the EU and the Commission a s much a s they protect us as citizens 
from arbitrary legislation. 

The Commission, as you have stated in your letter, ofthe 7th September, with apparent emphasis and 
pride has been working on this issue for seven years. lf you cannot point to ba sic supP,orting evidence 
such as requested above in the public domain after seven years why not? What competent person 
researching evidence in the area would not spot the criticality of the calculation of the cost effectiveness 
measure and not, early on in the seven year programme, arrange for its produ~ion before determining 
policy options and drafting proposals? I' ve on ly had slnce the 7th of September to review the evidence 
~nd I hlghlighted it in the interim email to you on the 20/09/2011. ln under two weeks, given the 
document list cited, llocated the only measure of cost effectiveness, for such a regulatory proposal, that 
seems to be in the public doma in. 

I note that the proposed legislative acts are not yet at forma I draft stage but is lt a mark of an efficient, 
competent, open and transparent body to proceed in drafting pollcy options for seven years without 
perfotming the necessary calculations to justify those policy optlons? 

I am most interested to learn your explanation and justification of the situation. 

Vou will note, from my complaint, that your staff seem fully capable, in fu ll knowledge of Protocol 2 
Article s and judgement 24/62 ECJ, of putting together an impact assessment of claiming full compliance 
with the principles of proportionality whilst burying a statement to.the effect that they need to collect 
base line data to support the measure pro po sed in Annex XVIII and that an impact assessment so 
constructed can pass the impact assessment review board. Given that, what credence should I and other 
cltizens give to your undersigned statements concerning the rigour of the review process and to your 
reassurances and undersigned word about the rigour of the process? 

Your sincerely 
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Ce European Ombudsman 

------ .End of Forwarded Message 
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FrQm: 

Sent: 23 October 2011 23:16 

To: Euro-Ombudsman 

0875/2011/JF 

E2011-144626 

Subject: Ref 0875/2011/JF FW: Proposed Type Approval Regulations L Class vehicles ref( D (2011) 
. 61.851) 

Dear Ombudsman Diamandouros 

Please find following a copy of mylatest concern raised with the Commission about the Type Approval 
Regulations coveiing l class vehicles. I believe this can validly be included in my case raised with you as 
it relates to another area where the lmpact Assessment purportedly supporting the draft legislative act, 
in this case the Type Approval Regulations, does not meet the evidential criteria for proportionality set 
out in Protocol 2 Article S accompanying the Treaty of the European Union. Failure to comply with the 
principles of proportionality set out in Protocol2 Article .S was the ma in substantive point in lssue 4 of 
my case raised eiulier in the year. 

Kind regards -·· M ~DIATH!I ~ V.UOf.H~ 
a _ 14&& ['ITI ww-w-.,.••=• 

2 4 OCT. 2011 

ARRIVÉ LE 

Colilve!rsa1tion: Proposed Type Approval Regulations l Class vehicles ref( O (2011) 61.851) 
Subject: Proposed Type Approval Regulations l Class vehicles ref( o (2011) 61.851)· 

Dea~ 

Further to my previous complaints about the current legislativa proposal; 
Regu/ation (EU) No ... /2010 ofthe European Parfiament and of the Councfl on the dpproval and market 
surveillance of two- or three-wheel vehicles and quadricyc/es. 

F.irstly l'd like to say safety is a concern of my own. l know what it is, as a result of a motorcycle accident, 
to lie stnipped immobile to an A&E trolley with back and neck injuries and discussing pos~ible neck 
surgery with the doctor while waiting for CT equipment to become available. I was· hit from behind by a 
car. I know what it is to have consider the potential impact on my life in such circumstances. Many of my 
fellow motorcyclists have suffered far worse. From my younger days I also know what it is to choose 
between a hedge or the radiator grill of a lorry com ing the other way that had cut over to my side of the 
road. My headlamp was on at the time and I was wearing a Sam Browne reflective belt. I know what it is 
to skid and tumble as a result offield mud, fine glacial clay, left on a bend by a farm tractor and to crash 
on spilled diesel. I avoid iron man~ole cóvers in the road li ke the plague. I note the ECs utter failure to 
geť an effective standard for wet polished skid resistance for manhole covers in place despite good 
solutions being available and the evidence available as to the dangers.of ductile iron covers to PTW 
riders and cyclists. 

liberty, freedom of choice ánd the desire to be treated as a responsible adult are also fundamental 
concerns of my own. 
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The ma in subject of this email i s another area of the proposed regulation in which I contend the EC has 
breached the principles of proportionality enacted in The Treaty of the European Union Article 5(4) and 
Protocol 2 Article 5. 

The proposed regulation meets the terms to be construed as a draft legislative act under Protocol 2 

Article 5 

The proposed regulation covers a wide number of subjects, Emissions, Tampering, Safety many of which 
are covered by the lmpact Assessment. · 

I agree with the EC funded research that a significant factor in the number of accidelits involving 
powered two wheelers (PlW) result from a driver failing to see the PlW rider, MAIDS studies. I won't 
explore how much of that might be down to the seemingly ever thickening door pillars in modern cars 
that obstruct a driver's vision save to say it is a well established law of physics that light travels in a . 
straight lines. lt is EU legislation that has resulted in the reduced visibility that drivers have and that 
potentially contributes to the problem the EC is trying to address by punishing us as motorcyclists with 
ever more restrictive legislation. Headlights will never bevisible through a car's metal door pillar. 

To establish a common ground of evidence as to nature an~ the scate of the problem. I wili ta ke the tinie 
and show you the courtesy of reference everything rather. than ma ke assertions. 
The MAIDS 2004 reporťfound that Other Vehicle (OV) driver traffic scan errors were present or 
contributed to the accident in 62.9% of cases, table 4.6 p33, and OV driver error was the primary factor 
causing the accident in 50.4% of cases, table 4.1 p29. The MAIDS study covered an analysis of accidents 
in France, Germany, Italy, Spain and the Netherlands 
ln the same year the UK Government produced a study covering PlW accident causation na mely ln . 
Depth Study of Motorcycle Accidents (IDSMA-DtT), Department ofTransport, November 2004- Road 

· Safety Research Report number 54. This document is a public domain document and was available to the 
EC as a source in drafting the type approvallegislation had it chosen to use it. This study found that 38% 
of accidents involved a right of way viola ti on (ROWV), Set:tion 4.1 p21. Ofthese accidents the PTW rider 
was either fully or par:tly to blame in less than 20% of cases. Both studie s show that OV driver behaviour 
is the single biggest cause of accidents involving PTWs. · 

The MAIDS report also found: 

• The headlamp was not in use in 24.2% of accidents, table 8.10 p99. 

• ln over 69% of accidents the headlamp was verifiably in use! 
• Perception failures were committed by 50.9% OV drivers who only had a car licence whilst for OV 

drivers who also had a PlW licence failure to see the PlW occurred in only 13..2% of cases where 
the priinary cause of the accident was an OV driver perception failure. Fig7.8 p 84 

The IDSMA-DfT found that, in 2004: 

• 60% of riders responding to the survey in the study chase to ride with lights on, section 4.7.6 p34. 
• Speeding, travelling in excess of the speed limit, was a contributory factor in only 3.6% of the 

accidents in the accident database, para 2 page 35. 

• For multi vehicle accidents the OV driver was primarily to blame in 56% of accidents, Table 7 page 
39. 

• For 12% of accidents involving another vehicle the rider was verifiably using aids to conspicuity, 
e.g. Daytime use of lights, although the report authors believe there was significant 
underreporting of use of such aids by the Police, para 1 Page 22. 

Based on the MAIDS data we can make the following assumptions 
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• Minimum Case: The headlamp was in use in a ll single vehicle accidents and those where the rider 
was primarily responsible it stillleaves an overlap of approximately 20% with accidents where the . 
OV driver was primarily responsible. That implies that in 40% of cases where the OV driver was 
responsible the rider had their lights on. 

• Normal Distribution Ca se: That the headlamp use was statistically normally distributed over the 
type of accidents then in nearly 70% of the 50.4% accidents where the OV driver was primarily 
responsible the rider had their headlamp on. 

On this basis we have the ca se tha~ for between 40% and 70% of the accidents for which the primary 
responsibility of the accident was attributable to the OV driver the rider was maximising their conspicuity · 
and the OV driver stili failed to drive with due care and attention. 

On this basis it is reasonable to assume that accidents involving ROWV by OV drivers will continue after 
the introduction of the measure and that these will involve riders using lights and other aids. As MAIDS 
found, it is OV driver approaches to scanning traffic rather than conspicuity ofthe rider that is the major 
issue. 

lt is these accident types that the measure in Article 20, safety requirement 8, "installation of lighting 
and light signal/lng devices, including automatic switching of /ighting" is presumably intended to address, 
Annex ll p83 of the proposed regulation. 

Such accidents cause both death, for which the killed rider can receive no compensation but any family 
might, a lid serious or minor injuries for which the rider may be entitled to damages from the OV driver · 
because of negligence. · · 

lt is also reasonable to assume t~at significantnumbers of PTWs without "Automatic Lighting On" will 
remain in use for at least another 10 to 15 years following the introduction ofthe measure. 

The lmpact Assessment covering the Type Approval Regulations contains no analysis of the impact of 
"Automatic Lighting On" in terms of red~;~ctions of accidents expected nor any other positive or negative 
impacts. The subject of the article and safety requirement appears to be completely absent from the 
lmpact Assessment on the major area of road safety the mea~ure seems designed to address. 

lt ismy understanding that in th_e UK legal system liability for any compensation dueto negligence will 
fa ll on the OV driver unless a contributory factor such as excessive speed on the part of the rider was a 
contributory factor under the legal concept of contributory negligence. I am not familiar with the lega I 
concept of negligence in other EU jurisdictions and how it might apply. 

Vou will no doubt be aware that 2004 is before "Automatic headlamp on" became commonplace on L3 
class PTW~. ln the UK it is not currently mandatory to ride with a light on and llability remains with the 
OV driver if they are the cause of the accident. 

lt is reasonable to assume that through no fault of the PTW rider a bu lb may fail. The rider may not be 
aware of bulb failure during daylight hours. I always carry a spare myself to cover for that event. 
However, not a ll machines have readily accessible.lights that enable roadsjde replacement of a blown 
bulb. I suggest you try repladng a bulb on the Honda CB1300 S (Faired) model in daylight, let alone at 
night and in the rain. Since learning to ride 1 have usually ridden with headlamp on with the major 
exception being that of my moped in 1978/9 which did not have sufficient generator capa~ity to run with 
a light on alf the time. · 

My understanding is that in the current UK legal environment includlng current type approval regulatlons 
using a light in daytime is a precautionary measure and that not using a light in daylight would not 
constitute a significant element of contributory negligence ln the event of an accident, except at dusk 
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and dawn when lights are required. lt i s the duty of the driver to drive with due care and attention and 
look for PTVIis. lt is the duty of the PTW rider to· ride lawfully but the rider is not duty bound to ta ke extra 
measures to be conspicuous, it is merely a sensible 'precaution. I accept it i s the duty of the rlder to have 
a light that is in worklng order. 

The·new regulation m~mdates the."Automatic Lighting On" for PTWs with the farce of law. lt makes no 
reference to the accessibility and the average time taken to replace a bulb, nor indicate to the rider that 
the bulb has failed in use. ln mandating "Automatic Lighting On" it seemingly creates a duty of care in 
law for a rider to have the light on at a ll times and thus partially absolves OV drivers of the duty to drive 
with due care and attention. 

ln mandating "Automatic Lighting On" the regulations could reasonably be foreseen to create a legal 
environment in which riding without the headlight on an older machine could be considered 
contributory negligence in the ev~nt that a car driver commits a ROWV. The increasing number of riders 
that will have bikes with "Lighting On" during daylight hours will create a traffic environment in which to 
have lights off, e.g. on an older bike, will be an unusual occurrence. lt can reasonably be foreseen that 
lawyers for insurance companies of drivers committing ROWVs, knowing the lega I position with respect 
to Type Approval, would argue that the rider h-ad an obligation to ride with lights on irrespective of 
prim ary fault in the driver not sca.nning traffic correctly. Thus the regulation would li ke ly create a 
transfer of liability from the driver to the rider through contributory negligence. This would impact 
negatively any payouts to the victim ofthe OV driveťs lack ofwhat would be considered "due care and 
attention" in the current legal environment. On this basis the Regulation seems designed to punish law 
abiding motorcyclists for the lack of attention of OV drivers and the EC's own introduction of automotive 
design regulations that obstruct the car drivers view of PTWs. On the evidence of the riumber of drivers 
who don't pay attention it will also ma ke llttle difference to the appalling accident statistics for PTW 
riders. For someone who may be rendered paraplegie for life the level of compensation received for 
injuries is critical. 

As PTW riders are vulnerable road users and are often killed or suffer severe injuries any payouts in the 
event of an injury can ma ke a huge difference to their life after an accident. Payóuts are not generally 
made to the driver or rider at fault. 

The impact assessment contains no societal or economic impact assessment of: 

• Any reduction in payouts to victims and or families of ROWVs committed by OV drivers dueto 
implementation of the measure, either through a failure of the light of which the rider was 
unaware or through riding an older vehicle without lights on during the transitiori period. 

• Any costs that will fall to the state as a result of reductions in insurance payouts. 
• Any increase in risk to riders of older or classic PTWs in an environment .in which drivers learn to 

assume PTWs are identified in the traffic by lights on. 

Protocol 2 Article S requires that: 
"Draft /egis/ative acts sha/1 be justifíed with regard to the princip/es of subsidiarity and proportionalíty. Any dra(t 
leqislative act shou/d contain a detailed.státement makinq it possible to appraise compliance with the princip/es ot 
subsidiarity and proportionalítv. This statement should contain some assessment o( the proposal's financial impact 
and, in the case of a directíve, oj íts implícatíons for the ru/es to be put ln p/ace by Member States, Íf!Ciuding, where 
necessary, the regíonal/egis/ation. The reasons for concluding that a Union objective can be better achieved ot 
Union Ieve/ sha/1 be substantioted by qualitative and, wherever possible, quantitative řndicotors. Draft /eqislative 
acts sha/1 ta ke account ot the need for ony burden, whether finantial or administratlve, tallinq upon the Union, 
national governments, regional or /ocol authorities, economic operators and citizens, to be minimised and 
commensurate with the objective to be achieved." 

ln respect of the proposed regulations the EC has not, within the impact assessment, considered the 
potential financial impacts ofthe measure on national governments nor the citizens who become victims 
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of ROWVs committed by other road users. This failure to provide an impact assessment occurs in the 
area of safety that relates to the single most important accident causation factors that affect EU citizens 
who ride PTWs. The EC is also introdudng an "unassessed" measure that could affect compensation 
payments in the face of avaUable evidence, MAIDS and IDSMA-Dfr studies cited above, that the 
effectiveness of the measure is not clear cut. The EC is aware from the studies above that drivers of 
other vehicles stili commit ROWVs killing and injuring riders, irrespective of the rider maximising their 
conspicuity with aids. 

Once again I request that the EC complies with its founding lega I framework, see Protocol 2 Article S, and 
demonstrate the financial case showing the cost benefit analysis before presenting regulations that may 
have unforeseen effects as would appear to be the case here. May I suggest that in future lmpact 
Assessments they not only contain analyses of lmpact Types by categories: Economical, Environmental, 
Safety and Societal but also by another category Legal by member state. Consideration of legal issues . 

. such as the frameworks surrounding negligence would seem to be a minimum requirement in a field 
such as Road Safety. I contend that Lega I impact is cov~red under the head of administrative burden in 
Protocol 2 Article S. I request that you put on hold this particular measure until the E~ has received legal 
advice from each member state as to the likely impact on legalliability, negligence and compensation · 
payouts in an accident scenario and a provide a proper cost benefit analysis of the financial and 
administrative burdens from the measure. I request that the lega I advice from each member state is 
publlshed. ln the UK the relevant legal framework includes the Laws ofTort. Of all the measures in the 
Type Approval Regulations proposed I see this as potentially the worst because it creates the possibility 
in the event of an accident of transferring some of the liability for a OV driver error to the PTW rider, i.e. 
From the culprit to the victim. 

Once again, ·if I am wrong as a matter offact about this measure being omitted from the lrripact 
Assessment please provide the page, paragraph and supporting evidence table with the cost benefit 
analysis. I wiiJ be happy to stand corrected if the evidence is presented. lf your officials cannot provide 
such a reference to evidence in the impact assessment it is evidence ofyet another example where the 
EC seeks to legislate to the disadvantage 9f citizens whilst ignoring com plete ly the requirements and 
obligations placed upon it in the founding treaties and protocols through which it is granted its powers 
to legislate. 

Regards 

cc 
European Ombudsman 
IMCO 

------ End of Forwarded Message 
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From: 

Sent: 

To: Euro-Ombudsman 

Subject: Case ref 0875/2011/jf 

Dear Ombudsman Diamandouros 

0875/2011/JF 

E2011-145484 

Page 1 of2 

1 4 NOV. 2011 

ARRIVÉ LE 

Firstly l'd like to thank your officials for their patience with me--s always courteous and 
professional. Following my conversation wit~~ of November l've had 
time to reflect on the implications of the Eur~ion's failure to respond to my complaint 
with the above reference by the extended deadline of 31st October 2011. 

I would li ke to know what action you a s Ombudsman pian to ta ke over the failure by the European 
Commission to answer the complaint made? 

Whilst I am interested in what the Commission might have to say, I believe that their failure to deliver a 
response to my complaint within the extended timelines further supports the merits of my ca se. lf the 
Commission had the evidence to support their case they could have delivered it within the timeline they 
committed to. The European Commission have had 2 weeks over their committed deadline to respond. I 
must therefore formally request that, given the Commission's failure to respond within the time you 
reasonably expected and they committed to, you find in my favour. I believe the Commission ar~ 
abusing the process with regard to this complaint and should be held to account if your office is to mean 
anything to us as cltizens. 

From my perspective it seems that at best there has been a com plete failure of project management in 
delivery of the response from the European Commission. My grounds for this statement are set out 
below. 

As you can deduce from my case documentation I have some level of project and programme 
management experience. I have passed project management examinations as part of my professional 
development. ln my own professionallife I am considered to be on ly as good a s my Ia st job. ln a project 
management role the performance measure of success is delivery to time, cost and quality. Key to 
successful and efficient delivery i s an understanding of the products required to be delivered by the 
project by when. The products are broken down into the sub-products or components at the beginning 
of the project. lt helps establish the planning timelines and feasibility so o ne can go back to the recipient 
of the project outputs and negotiate or renegotiate timelines. An effective project manager works back 
from the final output and delivery date to the components that are required and estimates the effort 
involved in each stage, including authorisation milestones. 

Responding to this case is a project in its own right for the European Commission. lt consists of a 
number of components na mely a response to each issue I raised and the alleged breaches in each issues. 
Each ofthese can be planned, delegated to appropriate resources and delivered as products within the 
project context. 

An example of good practice in project management methodology can be found in the manual 
Managing Successfu/ Projects with Prince2 produced by the Office of Government Commerce and 
published by The Stationery Office here in the UK. This manual was cited in my original complaint. 

At a minimum, based on my project management experience, published information and the 
conversation I had wit~l0/11/2011, covering the interna! authorisations that would 
likely be required there~imum be a Product Breakdown Structure, a project pian 
incorporating "authorisation by" dates for each component in the response as milestones and a risk log 
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for this case. That is if we assume a reasonably competent project manager in a reasonably efficient 
organisation. Lack of a risk log would show a lack of understanding of the risks of failure to deliver in a 
lega I process, or a belief that there are no or few consequences, or an acceptance of the consequences. I 
leave determining which to your judgement. 

I am o ne citizen working on this complaint in my free time. The Commission has access to much greater 
resources both technical and legal with which to respond to my complaint within the deadline. Vou will 
note that I have endeavoured at a ll times to respond to the Commission within the timelines that they 
set for themselves to respond. 

lf I can for instance read several highly technical documents on commercial vehicle emissions identity the 
key issue within a fortnight and respond in just over a month then I do not believe it is unreasonable to 
expect the Commission to be able to respond to my complaint in a timely manner? 

I note that in my original complaint I alleged that there was: 

1. A breach of my CFREU Article 41 rights, Article 41 Headed "The Right to Good Administration" 
2. A failure to meet the provisions of TFEU Article 298 covering provision of an open, efficient and 

independent European Administration. 

I respectfully request that you ask for the project management documentation from the Commission 
that should in my view, in an efficient administration, exist for a case such as mine. I do not need them 
for myself but I believe thelr existence and quality or their non existence will be an indicator for yourself 
as to the merits of my case on the above points. 

ls it good administration and evidence of an efficient administration for the European Commission to fail 
to respond to you within the extended timeline after waiting to the 15th September 2011 to request the 
extension to the timeline? Would not an efficient administration operating to the princi ples of good 
project management practice have identified the workload upfront and requested the extension earlier? 
I note that it seems to have been the Commission committing to dellver by the 31st October if I 
understood your letter of 20th September correctly. 

lfthis were a court process, what would be the consequences offailing to deliver a ~~urt 
date? I ask the question rhetorically. lf my understanding from my conversation wit~s 
correct the Commission have not even had the courtesy to explain the reason for missing their 
committed deadline of the 31st October to you. 

Kind regards 

--
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