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Beslut i arende 1871/2020/0AM om hur Europeiska
centralbanken (ECB) hanterade en begaran om att ge
allmanheten tillgang till handlingar avseende den tyska
forfattningsdomstolens avgorande om ECB:s program
for kop av den offentliga sektorns tillgangar

Beslut
Arende 1871/2020/0AM - Undersokning inledd den 06/11/2020 - Beslut den 22/03/2021 -
Berorda institutioner Europeiska centralbanken ( Inget administrativt missférhallande upptackt

) |

Arendet avsag ECB:s beslut att vagra allménheten tillgang till handlingar avseende dess
program fér kdp av den offentliga sektorns tillgangar. Handlingarna hade delats med den tyska
forbundsregeringen sa att denna skulle kunna bedéma programmets proportionalitet i
efterverkningarna av ett avgdrande av den tyska forfattningsdomstolen.

ECB:s vagran utgick fran en bestammelse i férdraget enligt vilkken ECB-radets férfaranden inte
far offentliggoras. ECB tog aven hansyn till behovet av att skydda allmanintresset vad galler
sekretessen kring 6verlaggningarna i dess beslutande organ, behovet av att skydda unionens
penningpolitik och sekretessen kring handlingar avsedda for internt bruk.

Ombudsmannen ansag att ECB:s vagran att ge allmanheten tillgang var motiverad. | detta
sammanhang framhdll ombudsmannen att en av handlingarna omfattades av bestdmmelser i
fordraget enligt vilka 6verlaggningarna i ECB-radet inte far offentliggéras. ECB hade pa ett
lampligt satt forklarat varfor ett utldmnande av de évriga handlingarna skulle undergrava
allmanintresset vad galler penningpolitiken. Ombudsmannen noterade det stora allmanintresset
i fragan, men tog hansyn till ECB:s forsok att ge klaganden — och allméanheten — s& mycket
information som majligt i fragan, och avslutade arandet.

Background to the complaint

1. Following the 2007-2008 financial crisis, the European Central Bank (ECB) took several
‘non-standard monetary policy measures’ to achieve its objective of ensuring ‘price stability’.
One such measure was setting up asset purchase programmes [1], such as the Public Sector
Purchase Programme (PSPP). Under the PSPP, launched in 2015, the Eurosystem [2] central
banks purchase bonds issued by recognised agencies, regional and local governments,
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international organisations and multilateral development banks located in the euro area. [3]

2. Several cases were brought before the German federal constitutional court concerning
decisions of the ECB on the PSPP and their implementation in Germany. In this context, the
German constitutional court submitted questions to the Court of Justice of the EU (Court of
Justice) concerning the validity, under EU law, of the PSPP. In December 2018, the Court of
Justice found that the PSPP does not infringe EU law. [4]

3. The German constitutional court then, on 5 May 2020, [5] ruled on the cases before it,
declaring the judgment of the Court of Justice, and the PSPP, as unlawful and having no
binding effect in Germany. The German authorities were given a transitional period of three
months to further assess and make sure the ECB justifies the programme’s proportionality,
which would allow for its continuation in Germany.

4. In that context, the ECB authorised the German Central Bank (Bundesbank) to disclose to
the German Federal Government several non-public documents related to the ECB’s
assessment of the proportionality of the PSPP. The disclosure was made under strict
confidentiality requirements and, according to the ECB, in line with the principle of sincere
cooperation between the EU institutions and Member States authorities. [6]

5. In June 2020, the complainant asked the ECB to provide public access [7] to documents
delivered by the ECB to the German authorities following the judgment of the German
constitutional court, as well as the transmission letter of the respective documents.

6. The ECB identified eight documents as falling within the scope of the complainant’s request.
One document was the transmission letter sent by the ECB President to the President of the
Bundesbank, while the remaining seven were the documents attached to that letter. The ECB
provided public access to the transmission letter (document 1), and refused the disclosure of the

remaining seven documents (documents 2-8), namely:

2. Background note, entitled “Expand Euro Area Asset Purchase Programme: Monetary Policy
Considerations”, dated 21 November 2014

3. Presentation entitled “Second Interim Report on Complementing the june-October Policy
Package”, 7 January 2015

4. Antworten zum dem Fragenkatalog gemdfS 88 27, 27a BVerfGG on the Expanded Asset
Purchase Programme, 15 November 2016 [8]

5. Schriftliche Erklérung in der Rechtssache C-493/17, 30 November 2017 [9]
6. Excerpt from the ECB policy briefing note of June 2020

7. Trial account of the monetary policy meeting on 4 December 2014
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8. Excerpt from the minutes of the 506 th Governing Council meeting on 3-4 June 2020 - Agenda
item “Monetary policy decisions”, 23 June 2020

7. In August 2020, the complainant requested a review of the ECB’s decision not to disclose the
seven documents (he made a so-called ‘confirmatory application’).

8. In October 2020, the ECB confirmed its refusal to grant public access to the requested
documents (it issued a so-called ‘confirmatory decision’). It argued that public disclosure of one
document would infringe primary law. [10] The ECB further invoked various exceptions,
provided for under its rules on public access to documents, to justify withholding access. It
argued that disclosing the documents could risk undermining the protection of the public interest
as regards the confidentiality of the proceedings of the ECB's decision-making bodies [11], the
monetary policy of the Union [12] and the confidentiality of ECB documents intended for
internal use. [13]

9. Dissatisfied with the ECB’s decision, the complainant turned to the Ombudsman in October
2020.

The inquiry

10. The Ombudsman opened an inquiry into the ECB’s refusal to provide public access to the
requested documents.

11. In the course of the inquiry, the Ombudsman’s inquiry team inspected the requested
documents and held a meeting with ECB representatives. [14] The complainant provided
comments on the meeting report.

Arguments presented to the Ombudsman

Arguments from the institution

12. As regards the excerpt from the minutes of the 506 th Governing Council [15] meeting
(document 8), the ECB said that it was protected by an absolute exception contained in the
public access rules, namely the protection of the public interest as regards the confidentiality of
the proceedings of the ECB's decision-making bodies. The minutes were also, it stated,
confidential under primary law. [16] [17]

13. The ECB further said that all seven documents were protected by the public interest as
regards the monetary policy of the Union. Disclosure would reveal information related to the
strategy, preparation and implementation of the PSPP and non-standard monetary policy
measures. In turn, this could lead to unintended effects on the behaviour of market participants.
It could also significantly limit the ECB’s margin of manoeuvre in future, since non-standard
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monetary policy measures are likely to remain part of the ECB’s toolbox.

14. In addition, the ECB considered that the background note, the presentation, the briefing and
the internal draft (documents 2, 3, 6 and 7) were part of the decision-making process leading to
the adoption of monetary policy measures. Their disclosure would undermine the protection of
internal deliberations at the ECB.

15. Given the absolute character of some of the exceptions invoked, and that, in the ECB’s
view, the complainant’'s arguments were not sufficient to show the existence of an overriding
public interest in disclosure, the ECB concluded that the documents could not be disclosed.

Arguments from the complainant

16. In the complainant’s view, there is an overriding public interest in knowing what information
was provided to the German authorities. More generally, he argues that there is an overriding
public interest in granting access so that the public can examine whether the ECB has remained
independent following the ruling of the German constitutional court.

17. According to the complainant, the ECB uses the principle of confidentiality of monetary
policy to refuse access to documents that could in some instances be disclosed in the public
interest.

18. The complainant also pointed out that some of the documents date back to 2014. It is
doubtful, he states, that disclosing this information could have an impact on current monetary

policy.

The Ombudsman's assessment

19. The Ombudsman has assessed whether the ECB’s decision not to provide the complainant
with public access was reasonable and in line with the applicable rules.

20. The ECB performs its duties in accordance with the Treaties, which include a Protocol laying
down specific institutional provisions applying to the ECB. [18] Under the Protocol, the
proceedings of the Governing Council meetings are confidential. The Court of Justice has
confirmed that the confidentiality of the proceedings of the Governing Council is guaranteed as a
general principle, without the need to invoke one of the exceptions provided for in the applicable
rules on access to documents. [19]

21. On this basis, the decision not to make public the excerpt from the minutes of the 506 th
Governing Council meeting (document 8) is reasonable.

22. The Governing Council, however, may decide to make the outcome of its deliberations
public. The ECB has informed the complainant that the outcome of the deliberations of the
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respective meeting is public and has provided a link to where it is published online. [20]

23. That outcome is set out in a document entitled an “Account of the monetary policy meeting
of the Governing Council of the European Central Bank held in Frankfurt am Main on
Wednesday and Thursday, 3-4 June 2020” . The account is, the Ombudsman notes, very
detailed.

24. As regards the remaining six documents (documents 2-7), the ECB has argued that
disclosing them could risk undermining the protection of the public interest as regards the
monetary policy of the Union.

25. The inspection by the Ombudsman’s inquiry team confirmed that the documents contain
details about the assessment and functioning of non-standard policy measures. The ECB’s view
that disclosing these documents could undermine the public interest as regards the Union’s
monetary policy is reasonable. In drawing this conclusion, the Ombudsman notes that the EU
courts have recognised that the ECB enjoys wide discretion when determining whether the
protection of the public interest as regards the financial, monetary or economic policy of the
Union or a Member State might be undermined by the disclosure of documents. [21]

26. The ECB also properly addressed whether documents dating back in time could have an
impact on current monetary policy. The ECB has explained in its confirmatory decision, and
during the meeting with the Ombudsman’s inquiry team, that communication of information is a
monetary policy tool in itself. Releasing documents that were not drawn up for that purpose,
could lead to potential unintended expectations from market participants. The ECB argued that
even if some documents were drawn up in 2014, the past assessments continued to be relevant
today. The purchase programmes are ongoing and the policies remain relevant into the future.
Making public internal deliberations could risk reducing the margin of manoeuvre of the ECB in
its decision-making and thus negatively impact on the effectiveness of the ECB in pursuing its
mandate. The Ombudsman considers that, given these explanations, it is at least reasonably
foreseeable that disclosure would undermine the protection of the public interest as regards
monetary policy.

27. The exception relating to the protection of monetary policy is absolute, which means that it
cannot be overridden by any other public interest. Therefore, the complainant’s arguments
regarding an overriding public interest in disclosure cannot be taken into account as regards this
exception.

28. Given that the exception for the protection of monetary policy was validly invoked for all six
documents, the Ombudsman does not need to conduct an in-depth assessment as to whether
disclosure would also undermine, for some of those documents, the need to protect internal
deliberations at the ECB.

29. The Ombudsman further notes that the ECB informed the complainant about the types of
documents identified as falling within the scope of his request and - to the extent possible -
about their content.
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30. In light of all this, the Ombudsman considers that the ECB was justified in refusing public
access to the requested documents. While noting the significant public interest in the matter, the
Ombudsman has taken account of the ECB’s efforts to provide the complainant, and the public,
with as much information as possible about it and closes the case.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:
There was no maladministration by the European Central Bank.

The complainant and the European Central Bank will be informed of this decision .

Emily O'Reilly European Ombudsman

Strasbourg, 22/03/2021

[1] More information is available at:
https://www.ecb.europa.eu/explainers/show-me/html/app_infographic.en.html [Lank].

[2] The Eurosystem comprises the ECB and the national central banks of those countries that
have adopted the euro.

[3] More information is available at:

https://lwww.ecb.europa.eu/mopo/implement/app/html/index.en.html#pspp [Lank].

[4] Judgment of the Court of Justice of 11 December 2018, Case C-493/17 Weiss a.o. ,

available at
http://curia.europa.eul/juris/document/document.jsf?text=&docid=208741&pagelndex=0&doclang=EN&mode=Ist&dir
[Lank].

Press release available at:

https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-12/cp180192en.pdf [Lank].

[5] Judgment of the BVerfG Second Senate of 05 May 2020 - 2 BvR 859/15, available at
http://www.bverfg.de/e/rs20200505_2bvr085915en.html [Lank]. Press release available at:

https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2020/bvg20-032.html
[Lank].


https://www.ecb.europa.eu/explainers/show-me/html/app_infographic.en.html
https://www.ecb.europa.eu/mopo/implement/app/html/index.en.html#pspp
http://curia.europa.eu/juris/document/document.jsf?text=&docid=208741&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=6385187
https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-12/cp180192en.pdf
http://www.bverfg.de/e/rs20200505_2bvr085915en.html
https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2020/bvg20-032.html
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[6] More information can be found in the letter sent by the ECB President to the European
Parliament of 29 June 2020, available at:
https://www.ecb.europa.eu/pub/pdf/other/ecb.mepletter200629 Simon~ece6ead766.en.pdf

or in the speech of a Member of the ECB Executive Board of 2 July 2020, available at:
https://www.ecb.europa.eu/press/key/date/2020/html/ecb.sp200702~87ce377373.en.html [Lank]

[71 Under the Decision of the European Central Bank of 4 March 2004 on public access to
European Central Bank documents (ECB/2004/3), as amended:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32004D0003%2801%29 [Lank]

[8] Answers to the questionnaire on the Expanded Asset Purchase Programme (15 November
2016) drawn up pursuant to paragraphs 27 and 27a of the German Federal Constitutional Court
Act.

[9] The written statement (of the ECB) in Case C-493/17 (30 November 2017).

[10] Under the Protocol (No 4) on the Statute of the European System of Central Banks and of
the ECB, which forms part of the Treaty on the Functioning of the EU, available at
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E%2FPRO%2F04 [Lank]

[11] Article 4(1)(a), first intent of Decision ECB/2004/3.
[12] Article 4(1)(a), second indent of Decision ECB/2004/3.
[13] Article 4(3) of Decision ECB/2004/3.

[14] The report of the meeting is available at:
https://www.ombudsman.europa.eu/en/report/en/137337 [Lank].

[15] The Governing Council is the main decision-making body of the ECB. It consists of the six
members of the Executive Board, plus the governors of the national central banks of the 19
euro area countries.

[16] Article 10(4) of the Protocol on the Statute of the European System of Central Banks and
of the ECB states: “The proceedings of the meetings [of the Governing Council] shall be
confidential. The Governing Council may decide to make the outcome of its deliberations public

”

[17] The ECB referred to the Judgment of the Court of 19 December 2019 European Central
Bank v Espirito Santo Financial (Portugal), C-442/18 P
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http://curia.europa.eu/juris/document/document.jsf?text=&docid=221794&pagelndex=0&doclang=EN&mode=Ist&dir
[Lank].

[18] Protocol on the Statute of the European System of Central Banks and of the ECB, see
footnote 10.

[19] See Judgment of the Court of 19 December 2019 European Central Bank v Espirito Santo

Financial (Portugal), C-442/18 P, available at:
http://curia.europa.eu/juris/document/document.jsf?text=&docid=221794&pagelndex=0&doclang=EN&mode=Ist&dir
[Lank]and Judgment of the Court of 21 October 2020 European Central Bank v Espirito Santo

Financial Group C-396/19 P, available at:
http://curia.europa.eu/juris/document/document.jsf?text=&docid=232705&pagelndex=0&doclang=EN&mode=Ist&dir
[20] Account of the monetary policy meeting of the Governing Council of the ECB of 3-4 June

2020, available at:

https://www.ecb.europa.eu/press/accounts/2020/html/ecb.mg200625~fd97330d5f.en.html

[21] See judgment of the General Court of 4 June 2015, Versorgungswerk v ECB , T-376/13,

paragraphs 53-55:
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164732&pagelndex=0&doclang=EN&mode=Ist&dir
[Lank].
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