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Rozhodnutie o odmietnuti Eurépskeho parlamentu
poskytnut’ pristup verejnosti k dokumentom tykajucim
sa skupiny priatel'stva medzi EU a Cinou (vec
1542/2021/SF)

Rozhodnutie
Pripad 1542/2021/SF - Otvorené dna 06/09/2021 - Rozhodnutie z dna 28/01/2022 -
Dotknuty organ Eurdpsky parlament ( Nezistil sa Ziadny nespravny uradny postup ) |

Vec sa tykala Ziadosti o pristup k Styrom dokumentom tykajucim sa skupiny priatelstva medzi
EU a Cinou, neoficialneho zoskupenia poslancov EP.

Predseda Eurépskeho parlamentu poZiadal poradny vybor Parlamentu pre spravanie
poslancov, aby posudil, i si predseda skupiny splnil svoju povinnost priznat’ akukolvek podporu
prijatu v suvislosti s ¢innostou skupiny. Tieto Styri dokumenty boli suastou konania pred tymto
vyborom.

Parlament odmietol pristup k tymto Styrom dokumentom, priCom v podstate poukazal na
ddévernost konania pred poradnym vyborom.

VySetrovaci tim ombudsmanky preskumal tieto Styri dokumenty a stretol sa s prislusnymi
zamestnancami Parlamentu, aby ziskal dalSie informacie o jeho rozhodnuti zamietnut pristup.
Ombudsmanka dospela k zaveru, Ze rozhodnutie Parlamentu zamietnut' pristup je vzhfadom na
prislusnu judikatdru primerané.

MozZnost zverejnenia dokumentov, o aké ide v tomto pripade, by mohla viest k tomu, ze
poradny vybor by v ramci svojich vySetrovani neziskal potrebné informacie. Okrem toho by
zverejnenie v tomto pripade viedlo k tomu, Ze by sa spristupnili len minimalne alebo Ziadne
dodato&né podstatné informacie o tejto zalezitosti. Ombudsmanka preto uzavrela vySetrovanie s
tym, Ze nezistila nespravny uradny postup.

Background to the complaint

1. Members of the European Parliament (MEPs) may form unofficial groupings in order to
exchange views informally on specific issues. These groupings are not official Parliament
bodies and do not represent Parliament. [1] The groupings must report to the Parliament any
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support received from outside the Parliament. [2] One such unofficial grouping was the
‘EU-China Friendship Group’ (Friendship Group).

2. In October 2019, the Friendship Group held an event on Parliament’s premises in
Strasbourg, where “champagne and canapés” were served.

3. In November 2020, a newspaper article stated that China’s mission to the EU paid for “drinks
and snacks” at the event in 2019. [3]

4. In January 2021, the President of the Parliament asked the Parliament’s Advisory Committee
on the Conduct of Members [4] to assess whether the chair of the Friendship Group had failed
to comply with his obligations under Parliament’s Code of Conduct. [5]

5. A few days later, the complainant made a request for public access [6] to all documents
related to the Friendship Group.

6. In March 2021, Parliament replied to the request. It identified four documents as falling within
the scope of the request, namely one email and two letters from the chair of the Friendship
Group to the President as well as one letter from the President to the Advisory Committee,
asking for its opinion on the matter with the email and the two letters in attachment. [7]
According to Parliament, disclosure of the documents would undermine the purpose of
investigations and seriously undermine its decision-making process [8] - the process of
assessing whether the chair of the Friendship Group had complied with his obligations was akin
to a disciplinary procedure, it said.

7. The complainant asked Parliament to review its decision not to disclose the documents (he
made what is referred to as a ‘confirmatory application’).

8. In July 2021, following the Advisory Committee’s recommendation, the President announced
his decision [9] to reprimand the chair for having failed to respect the requirement of reporting
outside support, as set out in Parliament’'s Code of Conduct.

9. In August 2021, Parliament replied to the complainant’s request for review and confirmed its
initial position. It based its decision again on the need to protect its investigations and
decision-making process, as well as the need to protect the privacy of individuals and their

personal data. [10]

10. In September 2021, the complainant turned to the Ombudsman.

The inquiry

11. The Ombudsman opened an inquiry into Parliament’s refusal to grant public access to the
requested documents.
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12. In the course of the inquiry, the Ombudsman’s inquiry team met with the relevant staff of
Parliament to obtain further information on its decision to refuse access. The Ombudsman’s
inquiry team also inspected the documents at issue.

Arguments presented

13. Parliament’s arguments are in essence:

- The disclosure of documents submitted for the purpose of Advisory Committee investigations
would not only affect the MEPS’ trust in the confidentiality of such investigations but also the
relationship of trust between the President and the MEPs.

- The Advisory Committee is a peer body and its inquiries are of a sensitive nature. Its meetings
are confidential and are not open to the public. [11] The purpose of Advisory Committee
investigations is to provide the President with operative recommendations where possible
violations of the Code of Conduct are concerned. The Advisory Committee must therefore be
able to rely on the information it receives in the context of its investigations to be able to provide
the President with an informed recommendation. This can be the case only where the trust and
confidentiality of the investigation is maintained. MEPs must be allowed to make full use of their
right of defence and share information internally in relation to any allegations made against
them without fear that that information could be disclosed later on. Disclosure, even after the
decision in question has been taken, would significantly reduce MEPs’ willingness to participate
in future investigations and deprive the Advisory Committee and the President of necessary
information, thereby seriously undermining Parliament’s decision-making process. In this
context, Parliament considered that it was irrelevant that some information may or may not have
already been disclosed. MEPs are free to decide themselves whether they want to disclose
information they share with the Advisory Committee.

- Given the severity of the allegations that are brought before the Advisory Committee, its
recommendations must be free from outside pressure or undue political influence. The
President must also have a margin of manoeuver and a space to think. While Advisory
Committee recommendations are not binding, disclosure even after the decision has been taken
would pressure the President into following the Advisory Committee’s recommendations.
Moreover, disclosure of the documents would risk undermining the President’s decision and
damage Parliament’s reputation as well as that of the MEP in question.

- The disclosure of the documents would undermine the protection of the privacy and the
integrity of the individual [12] , as they concern the conduct of an identified natural person, the
chair of the Friendship Group. The complainant did not provide a specific purpose in the public
interest that would be served by the disclosure of the documents.

14. The complainant’s arguments are in essence:

- It is difficult to believe that the Advisory Committee could come to a different conclusion
depending on whether the documents were published or not. It should be irrelevant for the
decision-making process whether the documents could be misused by the press and some
politicians . The political group to which the chair of the Friendship Group belongs already
published parts of these documents and the public interest would benefit from full disclosure.
- The refusal to grant access even after the decision to reprimand the chair had been taken,
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suggests that the Advisory Committee’s recommendation would not stand up to scrutiny.
Suggesting the President might feel pressured to follow the recommendation to avoid
contradictions within Parliament, showed a lack of confidence in the President’s ability to stand
by his own decisions.

- There is no reason to assume that MEPs would be less willing to participate in investigations if
documents related to their case would be published. MEPs agreed to a possible investigation by
the Advisory Committee when they signed the Code of Conduct.

- There is no need to protect personal data, as Parliament itself had already mentioned the
name of the MEP concerned in its decision on the request for review.

- Transparency in relation to the documents would increase the public’s insight into the decision
and mitigate any damage to the Advisory Committee’s image. The Advisory Committee consists
of five MEPs only, one of whom is a member of the same political group as the chair of the
Friendship Group. This creates the risk that the public perceives the Advisory Committee as
politically influenced and not independent, in particular as not all political groups are
represented in the Advisory Committee.

The Ombudsman's assessment

15. This case relates to a public access to documents request and so the Ombudsman will not
here take a position on general issues such as the composition of the Advisory Committee and
whether its recommendations stand up to scrutiny.

16. The Ombudsman notes that ensuring adequate levels of transparency by other means may
also be explored, for example making public the committee’s opinion, rather than giving access
to documents authored by MEPs in which the MEPs defend themselves against allegations
levelled against them for not complying with the Code of Conduct.

17. In the case at hand, the documents were part of the procedure to ascertain whether the
chair of the Friendship Group had complied with his obligations under Parliament’s Code of
Conduct - a procedure initiated upon a suspicion that a breach had occurred, and which can
lead to sanctions. This procedure can be viewed as akin to a disciplinary procedure. Against
that background, it was reasonable that Parliament held at the outset that the documents should
not be disclosed.

18. It also follows from case law on Article 4(2) of Regulation 1049/2001, that documents are
not disclosed, where their disclosure would compromise the willingness of persons involved in a
procedure from cooperating in the future, thereby compromising the proper running of the
procedure in question and the attainment of the objectives pursued. [13] The Ombudsman
therefore agrees that in line with the case law, the prospect of public disclosure of documents,
such as those at issue in this case, would risk depriving the Advisory Committee of necessary
information in the context of its investigations. Given that Parliament relies in part on the
cooperation of the MEPs subject to the inquiry, for the conduct of these inquiries, their
readiness to be as forthcoming as possible is important.
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19. The question is then whether there was an overriding public interest or necessity in the
public interest, which should prevail and thus lead to disclosure in this case. Having inspected
the documents, the Ombudsman concludes the answer is in the negative. The disclosure of the
documents would not bring anything of substance to the public’'s knowledge or for an informed
debate to take place, as they contain little in substance, which is not already in the public
domain.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:
There was no maladministration by the European Parliament.

The complainant and the European Parliament will be informed of this decision .

Rosita Hickey Director of Inquiries

Strasbourg, 28/01/2022

[1]1 More information on unofficial groupings is available at:
https://www.europarl.europa.eu/delegations/en/about/introduction [Prepojenie]

[2] Article 35(4) of the Rules of Procedure of the European Parliament, available at:
https://www.europarl.europa.eu/doceo/document/RULES-9-2021-09-13-RULE-035 EN.html
[Prepojenie]; Article 4(2)(g) of the Code of Conduct for Members of the European Parliament
with respect to financial interests and conflicts of interest, available at:
https://www.europarl.europa.eu/pdf/meps/201305_Code of conduct EN.pdf [Prepojenie]

[3] See https://www.politico.eu/article/china-influence-european-parliament-friendship-group/
[Prepojenie]

[4] The Advisory Committee is composed of five members who are appointed by the President.
The Advisory Committee assesses alleged breaches of the Code of Conduct of MEPs and
advises the President on possible actions to be taken by means of recommendations. See
https://www.europarl.europa.eu/pdf/meps/201305_Code of conduct EN.pdf [Prepojenie]

[5] Article 4(2)(g) of the Code of Conduct for Members of the European Parliament with respect
to financial interests and conflicts of interest, available at:
https://www.europarl.europa.eu/pdf/meps/201305_Code of conduct EN.pdf [Prepojenie]
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[6] Under Regulation 1049/2001 regarding public access to the European Parliament, Council
and Commission documents, available at
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32001R1049 [Prepojenie]

[7]1 The President referred the matter to the Advisory Committee under Article 8 of the Code of
Conduct, that is when there is reason to believe that there has been a breach of the Code, and
the Advisory Committee shall make a recommendation to the President as to the decision to be
taken.

[8] Article 4(2) third indent and Article 4(3) of Regulation 1049/2001, available at
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32001R1049 [Prepojenie]

[9] See: https://www.europarl.europa.eu/doceo/document/PV-9-2021-07-08-1ITM-002_EN.html
[Prepojenie]

[10] Articles 4(2), 4(3), and 4(1) of Regulation 1049/2001, available at
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001R1049&from=EN
[Prepojenie]

[11] Article 4(3) of the Advisory Committee’s Rules of Procedure provides that meetings are to
be held “in camera”; available at
https://www.europarl.europa.eu/pdf/meps/Rules_of Procedure EN.pdf [Prepojenie]

[12] Article 4(1)(b) of Regulation 1049/2001.

[13] See Strack v Commission , T-221/08, para 157.
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