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Rozhodnutia vo veci 860/2018/THH o odmietnuti
Europskeho uradu pre bezpeénost’ potravin poskytnut’
verejnosti pristup k vyhlaseniam o zaujmoch
zamestnancov na urovni stredného manazmentu

Rozhodnutie
Pripad 860/2018/THH - Otvorené dna 11/10/2018 - Rozhodnutie z diha 18/06/2019 -
Dotknuty organ Eurdpsky urad pre bezpec€nost potravin ( Dosiahnuté rieSenie ) |

Staznost sa tykala odmietnutia Eurdpskeho Uradu pre bezpecénost potravin (dalej len ,urad
EFSA®) poskytnut pristup verejnosti k vyhlaseniam o zadujmoch zamestnancov na Urovni
stredného manazmentu Uradu EFSA. Ombudsmanka vSeobecnejSie skumala aj to, ako urad
EFSA spracuva Ziadosti o pristup verejnosti k dokumentom.

Stazovatel poziadal o pristup verejnosti k vyhlaseniam o zaujmoch zamestnancov na urovni
opera¢ného manazmentu uradu EFSA, bol mu v§ak poskytnuty pristup len k vyhlaseniam
vykonného riaditela a Styroch veducich oddeleni, ktoré uz boli uverejnené na webovom sidle
uradu EFSA.

V priebehu vySetrovania prijal urad EFSA novu politiku, na zaklade ktorej sa verejne spristupnili
vyhlasenia o zaujmoch zamestnancov na urovni celého operaného manazmentu uradu.
Ombudsmanka navrhla, aby Urad EFSA zverejnil aj vyhlasenia o zaujmoch svojho hlavného
vedeckého pracovnika, hlavného vedeckého koordinatora a hlavného politického poradcu. Urad
EFSA suhlasil, ze bude konat v sulade s tymto navrhom.

Ombudsmanka v ramci svojho vySetrovania takisto potvrdila, ze urad EFSA ma zavedeny
primerany systém na spracovanie Ziadosti o pristup k dokumentom.

Ombudsmanka uzavrela vySetrovanie so zaverom, Ze Urad EFSA prijal a vykonal navrhované
rieSenie.

Background to the complaint

1. On 26 October 2017, the complainant, acting on behalf of an international network of
non-governmental organisations, requested the European Food Safety Authority (EFSA) to give
it public access to “ the declarations of interests of EFSA’s operational management ™.
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2. On 20 November 2017, EFSA granted public access to the declarations of interest of EFSA’s
Executive Director and four Heads of Department, which were already published on EFSA’s
website.

3. On 21 November 2017, the complainant responded to EFSA’s decision, clarifying that the
request had been for the declarations of interests of all EFSA operational management-level
staff, meaning that the request also concerned the declarations of interest that had not been
published on EFSA’s website.

4. After registering the complainant’s clarification as a new request for public access to
documents, EFSA denied access to the remaining declarations of interest on 15 December
2017. EFSA justified its decision on the basis that the documents contained personal data of the
individuals concerned and that the EU rules on the protection of personal data therefore
applied. [1] It noted that documents containing personal data may only be disclosed if
legitimate necessity for their disclosure has been established. [2] In this context, EFSA invited
the complainant to describe to EFSA the necessity of disclosing the personal data.

5. On 23 January 2018, the complainant explained to EFSA his view of the legitimate necessity
for disclosing the documents containing personal data.

6. Having extended the deadline for its response, EFSA refused public access to the
declarations of interest on 9 March 2018.

7. The complainant submitted a request for a review of the refusal, a so-called “ confirmatory
application”, [3] on 16 March 2018.

8. On 11 April 2018, EFSA confirmed its initial decision, refusing access.

9. Dissatisfied with this outcome, the complainant turned to the Ombudsman on 9 May 2018.

10. The Ombudsman opened an inquiry into EFSA’s refusal to grant public access to
declarations of interest of middle management staff and presented a proposal for a solution to
EFSA. [4] She also asked EFSA to respond to concerns about how it handled requests for
access generally.

11. The Ombudsman noted that EFSA initially argued that it published on its website all
declarations for which public disclosure is mandatory under the legal framework underpinning
the work of EFSA. [5] According to EFSA, the rules applicable to non-scientific staff members
of EFSA are the EU Staff Regulations, [6] which do not require the disclosure of declarations of
interest. In EFSA’s view, the complainant had not put forward any valid argument establishing
the necessity of having the personal data transferred to him, as required under Regulation
1049/2001 for compliance with EU data protection rules.

12. However, in the course of the inquiry, EFSA informed the Ombudsman that it had changed
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its policy regarding the publication of declarations of interest of staff by adopting a new decision
on competing interest management. [7] From July 2018, EFSA published the declarations of
interest of all members of EFSA’s operational management team. This covers not only EFSA’s
Executive Director, but also the Heads of Department and Heads of Unit. [8]

13. In her proposal for a solution, the Ombudsman welcomed this development and noted that,
in publishing the declarations of interest of Heads of Department and Heads of Unit, EFSA has
taken an important step in increasing transparency.

The Ombudsman's proposal for a solution

14. Based on her inquiry and in order to seek a solution to the complaint, the Ombudsman
presented to EFSA a proposal for a solution.

15. The Ombudsman noted that the complainant, in his request for public access to the
declarations of interest of the members of EFSA’s operational management team, had
understood the operational management team to include the Chief Scientist, the Senior Science
Coordinator, the Senior Policy Adviser, the Team Leader and the Stakeholder Engagement
Officer.

16. In this respect, the Ombudsman considered EFSA’s Chief Scientist, Senior Science
Coordinator and Senior Policy Adviser to have influential roles concerning the setting of EFSA’s
policies, as they act as advisers and provide direct support to the Executive Director.

17. The Ombudsman therefore proposed that EFSA also publish the declarations of interest of
these individuals, in the same way as it does those of the Heads of Department and Heads of
Unit.

18. Concerning EFSA’s handling of access to documents requests, the complainant had argued
that the fact that a confirmatory application has to be sent to the same person within EFSA as
the original application renders the review procedure futile.

19. In the course of the inquiry, the Ombudsman established that initial and confirmatory
applications within EFSA are handled by different staff. In addition, EFSA has changed its
Standard Operating Procedure [9] so that confirmatory applications have to be sent directly to
EFSA’s Executive Director. This procedural change is intended to reflect the prominence given
by EFSA to the decision-making process relating to the handling of confirmatory applications.

20. As these clarifications were established in the course of the inquiry and not communicated
to the complainant, however, the Ombudsman suggested that EFSA provide this information to
the complainant.

The Ombudsman's assessment after the proposal for a solution

21. The European Food Safety Authority accepted the Ombudsman’s proposal for a solution.
EFSA has published on its website the declarations of interest of EFSA’s Chief Scientist and
Senior Policy Adviser. EFSA informed the Ombudsman that the function of Senior Science
Coordinator no longer exists at EFSA. No declaration of interest relating to that position has
therefore been published.
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22. Furthermore, EFSA has implemented the Ombudsman’s suggestion to provide the
complainant with more information regarding the system it has in place for the handling of initial
and confirmatory applications under Regulation 1049/2001. EFSA sent a letter to the
complainant in which it explained EFSA’s new procedures for the processing and handling of
access to documents requests at EFSA. These provide that initial applications for public access
to documents are processed by its Legal and Assurance Services, whereas decisions on
confirmatory applications are taken by the Executive Director himself.

23. The Ombudsman sought comments from the complainant concerning her proposal for a
solution and EFSA’s response to it. As regards EFSA’s revised policy for the handling of access
to documents requests, the complainant commented to the Ombudsman that, in his view, the
revised procedure remains unsatisfactory. The complainant argued that the new procedure
does not guarantee that a confirmatory application will be dealt with by a different staff member
or department from the original complaint. In his view, for the procedure to be effective, a
confirmatory application should be dealt with by a ‘neutral third entity’.

24. The Ombudsman considers the revised procedure which has been introduced by EFSA,
namely that confirmatory applications are handled differently than initial applications, to be
satisfactory. The Ombudsman trusts that such a system will provide a sufficient level of
objectivity to the review process.

25. In light of the above, the Ombudsman welcomes EFSA’s positive response to her solution

proposal and suggestion. She considers that the complaint has been resolved and therefore
closes the case.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:

The Ombudsman closes the case as resolved since the European Food Safety Authority
has accepted and implemented the Ombudsman’s proposal for a solution.

The complainant and the European Food Safety Authority will be informed of this decision .
Emily O'Reilly European Ombudsman

Strasbourg, 18/06/2019

[1] In accordance with Regulation 45/2001 of the European Parliament and of the Council of 18
December 2000 on the protection of individuals with regard to the processing of personal data
by the Community
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institutions and bodies and on the free movement of such data, available at
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2001:008:0001:0022:en:PDF
[Prepojenie] and with Regulation 1049/2001 of the European Parliament and of the Council of
30 May 2001 regarding public access to European Parliament, Council and Commission
documents, available at
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001R1049&rid=1
[Prepojenie]

[2] Article 8(b) of Regulation 45/2001
[3] In accordance with Article 8 of Regulation 1049/2001

[4] The full text of the proposal for a solution is available at:
https://www.ombudsman.europa.eu/en/solution/en/113726 [Prepojenie]

[5] See Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28
January 2002 laying down the general principles and requirements of food law, establishing the
European Food Safety Authority and laying down procedures in matters of food safety, available
at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32002R0178&from=EN
[Prepojenie]

[6] Regulation No 31 (EEC), 11 (EAEC), laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community, available at
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:01962R0031-20140501&from=EN
[Prepojenie]

[7] Decision of the Executive Director of the European Food Safety Authority on Competing

Interest Management, available at:
https://www.efsa.europa.eu/sites/default/files/corporate_publications/files/competing_interest_ management_17.pdf
[Prepojenie]

[8] Article 24(1)(a)(iv) of the Decision of the Executive Director of the European Food Safety
Authority on Competing Interest Management

[9] Available at:
https://www.efsa.europa.eu/sites/default/files/corporate_publications/files/SOP-036_A.pdf
[Prepojenie]
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