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Decizia din cazul Ol/3/2021/KR privind modul in care
Agentia Europeana de Aparare a gestionat cererile
fostului sau director executiv de a ocupa functii de
conducere la Airbus

Decizie

Caz OI/3/2021/KR - Deschis la 22/02/2021 - Recomandare privind 01/02/2022 - Decizie
din 28/01/2022 - Institutia vizata Agentia Europeana de Aparare ( Proiecte de recomandari
acceptate de institutie ) |

Cazul se referea la decizia Agentiei Europene de Aparare (AEA) de a aproba, cu anumite
conditii, doua posturi avute in vedere de fostul sdu director executiv, si anume postul de director
de afaceri publice pentru Airbus Spain si postul de consilier strategic pentru Airbus Defence and
Space.

Ombudsmanul a identificat doua cazuri de administrare defectuoasa si a facut doua
recomandari si o sugestie pentru a evita aparitia unor probleme similare pe viitor.

in primul rand, Ombudsmanul a recomandat ca, in viitor, AEA s3 interzica personalului s&u de
conducere sa ocupe, dupa incheierea mandatului, functii in care apare un conflict clar de
interese cu interesele legitime ale AEA.

in al doilea rand, Ombudsmanul a recomandat ca AEA sa stabileasca criteriile pentru
interzicerea unor astfel de actiuni, pentru a oferi claritate personalului de conducere. Candidatii
la posturile de conducere ale AEA trebuie sa fie informati cu privire la aceste criterii.

in plus, Ombudsmanul a sugerat cd AEA ar trebui s se asigure c& formularul dedicat
persoanelor care solicita autorizatia pentru posturile avute in vedere este redactat in asa fel
incéat (fostii) membri ai personalului sa ofere informatiile relevante pentru a permite AEA sa
efectueze o evaluare pertinenta inca de la inceput.

in esenta, AEA a fost de acord sa puna in aplicare recomandarile privind posibilitatea de a
interzice personalului s& ocupe anumite functii si oferirea de orientari personalului cu privire la
modul in care va aplica o astfel de masura. Aceasta a indicat ca a inceput sa adopte masuri
pentru punerea in aplicare a recomandarilor. In acelasi timp, AEA a ridicat unele semne de
intrebare cu privire la constatarile Ombudsmanului, pe care Ombudsmanul le-a abordat in
prezenta decizie.
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Ombudsmanul invita AEA sa il informeze cu privire la actiunile viitoare intreprinse in legatura cu
recomandarile sale, in special in ceea ce priveste criteriile AEA de interzicere a posturilor avute
in vedere, care genereaza conflicte clare de interese.

Background to the complaint

1. In February 2021, the Ombudsman opened an inquiry on her own initiative into the decision
of the European Defence Authority (EDA) to allow its former chief executive to take up two
senior jobs with Airbus, an aerospace company.

2. The Ombudsman conducted an inquiry [1] , which included the inspection of relevant EDA
documents.

3. In the course of her inquiry, the Ombudsman found that the EDA had not assessed the risks
associated with the former chief executive’s requests with the requisite thoroughness that could
be reasonably expected from it.

4. Concretely, the Ombudsman found two instances of maladministration. First, the EDA did not
impose sufficiently effective restrictions to mitigate against the risks of real and perceived
conflicts of interest identified by the EDA. [2] Second, the job of strategic advisor for Airbus
Defence and Space should have been prohibited, because of its nature and the risk it posed in
terms of conflicting with the EDA’s legitimate interest.

The Ombudsman's recommendations and suggestion for
improvement

5. In July 2021, the Ombudsman made two recommendations to avoid similar issues to those
found in this inquiry from arising in future [3], saying the EDA should:

(i) Where necessary in future, forbid its senior staff from taking up certain positions after their
term of office. Any such prohibition should be time-limited, for example, for two years, and

(ii) To give clarity to its senior staff, set out criteria on when it will forbid such moves. Applicants
for senior EDA posts should be informed of the criteria when they apply.

6. Furthermore, the Ombudsman also made one suggestion for improvement, namely that:
“[tlhe EDA should ensure that the specific form for those applying for authorisation for intended
jobs is drafted in such a way that (former) staff members provide the relevant information to
enable the EDA to perform a meaningful assessment from the outset.”

7. In October 2021, the EDA sent its reply to the Ombudsman. The EDA accepted the
Ombudsman’s recommendations and adopted measures to implement them. [4]
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8. In relation to the Ombudsman’s first recommendation, the EDA said that, when assessing
requests from staff for taking up post-employment activities after they leave the service, it
always considers all options at its disposal under the EDA Staff Regulations. It had also done so
in the case at hand, it said.

9. Following up on the Ombudsman second recommendation, the EDA conducted a substantive
review of its internal rules, guidance material, and templates. In this context, the EDA said it is
reflecting on:

- Guidelines on post-employment restrictions, which will be implemented as soon as they are
approved by the EDA’'s management.

- An updated vacancy notice that includes language on possible post-employment restrictions
and/or prohibitions. For example, it highlights the requirements of staff to seek the prior approval
of the Agency in due time and before starting the new position and that this approval may be
refused or granted subject to conditions. Furthermore, it sets out the prohibition period for
lobbying for senior staff posts after leaving the service of the Agency.

- Possible new internal procedures restricting access to confidential information for staff
members that are still in service when they notify the EDA of an intended new job. However, the
EDA said this depends on practical feasibility. The EDA said it was reflecting on this with the
chief information security officer and IT staff.

- The possibility of appointing an EDA Ethics Officer. However, this requires additional
resources, which the EDA said it currently lacks.

10. The EDA agreed to the Ombudsman’s suggestion for improvement, and revised the form
provided to (former) staff members to apply for authorisation for an intended job.

11. The EDA did not agree with the Ombudsman’s observation that it had not assessed the
risks associated with the former chief executive’s requests with the requisite thoroughness that
could be reasonably expected from a public authority. The EDA thus stated that it did not fully
agree with the Ombudsman’s findings of maladministration.

12. While the EDA acknowledged the points the Ombudsman had made and the conclusions
she had reached in her inquiry, it said that it would welcome a more substantiated and specific
reasoning with regard to the definition of the threshold for imposing a temporary ban on taking
up a prospective job.

13. The EDA also said that it would welcome practical advice on (i) what an effective monitoring
and enforcement system would entail in concrete terms, taking account of the EDA’s resources
and, for example, the fact that the EDA cannot impose the sanction of reducing pension rights,
and (ii) how a lobbying ban could also include staff of other EU institutions, as suggested by the
Ombudsman in her recommendation (see footnote 2), which are separate legal entities.

The Ombudsman's assessment after the recommendation
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14. The Ombudsman welcomes the EDA’s follow-up to her recommendations. As not all of the
announced actions were completed at the time of the EDA’s reply, the Ombudsman invites the
EDA to inform her of any future actions it takes in relation to her recommendations, and in
particular as regards the EDA’s guidelines on post-employment restrictions.

15. The Ombudsman notes that, despite its constructive follow-up to her recommendations, the
EDA questions her findings of maladministration and some of the arguments underpinning her
recommendation.

16. The first finding of maladministration was based on a detailed assessment of the restrictions
that the EDA imposed. Based on that assessment, the Ombudsman considered that some
restrictions were not sufficient to mitigate the risk of the former chief executive engaging in
direct or indirect lobbying and advocacy vis-a-vis EDA staff and staff of other EU institutions on
matters that he had dealt with during his last three years of service. The Ombudsman also
questioned the EDA'’s ability to monitor and enforce some of the restrictions it applied.

17. The second finding of maladministration, namely that the insufficiently mitigated risks were
particularly problematic for the role as strategic advisor to Airbus Defence and Space, was
based on the description of that job, which involved “ [contributing] experience to the analysis
and definition of guidelines of action for the strategy [..] worldwide as well as NATO, EU or
individual countries in Europe or beyond ™.

18. The Ombudsman maintains her view that the EDA committed maladministration by not
imposing sufficiently effective restrictions to mitigate against the risks of real and perceived
conflicts of interest and by not prohibiting the job of strategic advisor for Airbus Defence and
Space.

As regards the threshold for forbidding an intended job

19. The EDA expressed the view that the Ombudsman’s recommendation lacked “a more
substantiated and specific reasoning with regards to the definition of the threshold” for
(temporarily) forbidding this job. While the Ombudsman maintains that her recommendation was
sufficiently reasoned, she will take this opportunity to share the following reflections.

20. Article 18 of the EDA Staff Regulation foresees that, when a job relates to the matters
worked on by the (former) official requesting authorisation and there is a risk of a conflict of
interest, the EDA has wide discretion to decide to forbid that job or give its approval subject to
any restrictions that it thinks fit.

21. The EU Courts have provided useful elements as regards the conflicts of interest
assessment that an appointing authority should carry out based on Article 16 of the EU Staff
Regulations [5] (Article 18 of the EDA Staff Regulations is similar). The EU courts have ruled
that the power of the appointing authority to prevent a (former) official from exercising a
post-employment activity within two years of leaving, whether gainful or not, from performing
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that activity is subject to two separate conditions: (i) that the proposed activity is related in any
way to the activity of the official during his last three years of service, and (ii) that the proposed
activity could lead to a conflict with the legitimate interests of the institution [6] . The EU Courts
have clarified that it is sufficient that the activity envisaged is liable to be perceived as giving
rise to a (risk of) conflict of interest. [7] The EU Courts recognise that the institutions have wide
discretion in this regard.

22. In the Ombudsman’s view, maintaining public trust in the EDA is an important interest of the
EDA, and, by extension, of the EU. The EDA should make sure that this legitimate interest,
among others, should be protected when it considers intended jobs of former staff members.

23. When former staff members notify the EDA of their intention to start a new job, the EDA
should do a risk assessment of that new job in the context of the former staff member’s tasks
and responsibility while in the service of the EDA. This assessment should take account of risks:

(i) of a conflict with the legitimate interests of the EU,;
(i) that information that is not public may be disclosed or misused; and
(iii) that former staff members may try to influence ex-colleagues.

In case of former senior staff members such risks may be particularly high, as was the case in
this inquiry that concerned the EDA’s highest ranking staff member.

24. The Ombudsman recognises that each request for authorisation of a post-employment
activity should be assessed on its own merits, taking into account, among other matters, the
individual's fundamental right to engage in work. Any restrictions on the rights of former EU staff
to work in the private sector must be necessary for the purposes of achieving a legitimate public
interest, and must be proportionate. [8]

25. The Ombudsman takes the view that when an intended job of a former senior staff member
is related to the matters worked on during that person’s last three years of service and could
lead to a conflict with the legitimate interests of the EDA, and when the authorisation of such an
activity cannot be made subject to conditions that adequately mitigate the risks and that can
be credibly monitored and enforced, then the EDA should use its discretionary power to forbid
(temporarily) the intended job in the public interest.

Most appropriate measure to monitor and enforce the decision

26. When the conditions imposed concern activities of which the EDA can be aware, either
because they happen in public or vis-a-vis the EDA, the Ombudsman agrees with the EDA that it
is important to inform relevant staff members of the conditions that it applies to former staff
members.
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27. Aside from this, the Ombudsman is of the view that external scrutiny by other institutions,
the public, and third parties, such as news media and civil society organisations, could help the
EDA in its efforts. To enable this external scrutiny, the Ombudsman suggests that the EDA
makes available the information concerning occupational activities of senior officials after
leaving the service in a timely manner.

Lobbying risk

28. With regard to the risk of lobbying by the former chief executive in relation to other EU
institutions, the Ombudsman is of the opinion that the EDA could simply have sent its decision
to the Commission and Council. For example, it could have informed them about the restrictions
it had deemed necessary in light of the risks it had identified, and invited them to adopt
whatever measures they deemed appropriate. Doing so would have shown that the EDA was
aware that this issue was not a purely internal matter with implications only for the EDA.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:
The EDA has accepted the Ombudsman’s recommendations .

The Ombudsman invites the EDA to share with her its guidelines on post-employment
restrictions once they are approved by the EDA’s management.

The European Defence Agency will be informed of this decision .

Emily O'Reilly European Ombudsman

Strasbourg, 28/01/2022

[1] See the Ombudsman’s opening letter with detailed questions:
https://www.ombudsman.europa.eu/en/doc/correspondence/en/138504 [Link].

[2] The EDA’s restrictions included that the former chief executive could not have contacts with
EDA staff for the purpose of lobbying or advocacy on matters for which he had been
responsible as chief executive, for the first twelve months after leaving office. The Ombudsman
had taken issue with the duration of this restriction, which was notably shorter than other
restrictions that were aimed at preventing the former chief executive from being involved in
lobbying. The Ombudsman also questioned the scope of this restriction, which included staff at
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the EDA only. This is because the former chief executive had dealt with matters during his last
three years of service that concerned other EU institutions. In the Ombudsman’s view, the EDA
should therefore have taken this into account by stipulating that this restriction applied also to
staff of other institutions working on matters that the former chief executive had dealt with.

[3] See the Ombudsman’s recommendation:
https://www.ombudsman.europa.eu/en/recommendation/en/144268 [Link].
[4] See the EDA’s reasoned opinion:
https://www.ombudsman.europa.eu/en/doc/correspondence/en/148334

[5] Regulation No 31 (EEC), 11 (EAEC), laying down the Staff Regulations of Officials and the
Conditions of Employment of Other Servants of the European Economic Community and the
European Atomic Energy Community, see:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A01962R0031-20140501 [Link].

[6] See Judgement of the EU Civil Service Tribunal of 15 October 2014 in case F 86/13, Van de

Water v Parliament, paragraphs 46, 48 and 51. Available at:
https://curia.europa.eu/juris/document/document.jsf?text=&docid=158611&pagelndex=0&doclang=EN&mode=Ist&d
[7] See paragraph 51:
https://curia.europa.eu/juris/document/document.jsf;jsessionid=6C1D5AEBC52907DAE330A0EFB649D56 1 ?text=&
[Link].

[8] See Article 15 Charter of Fundamental Rights of the European Union.
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