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Provedor de
Justica Europeu

Decisao no caso 1529/2019/MIG sobre a recusa da
Agéncia Europeia de Defesa em conceder acesso
publico a documentos relativos a exames éticos de
propostas para a Agao Preparatéria da UE em Matéria
de Investigagcao no Dominio da Defesa

Deciséo
Caso 1529/2019/MIG - Aberto em 23/08/2019 - Decisao de 23/03/2020 - Instituicdo em
causa Agéncia Europeia de Defesa ( Solucionado pela instituicao ) |

O caso dizia respeito a Agdo Preparatéria da UE em Matéria de Investigagdo no Dominio da
Defesa. O queixoso procurou ter acesso aos exames dos aspetos éticos, juridicos e societais
das propostas de projeto que a Agéncia Europeia de Defesa (AED) tinha recebido para este
programa. A AED facultou ao queixoso apenas um acesso parcial a maioria dos documentos
identificados, eliminando dados pessoais e informag¢des comerciais que considerou sensiveis.

A Provedora de Justica considerou que a abordagem restritiva adotada pela AED era
injustificada relativamente as propostas de projeto que tinham recebido financiamento. Por
conseguinte, propds que a AED concedesse um acesso parcial acrescido as informacdes
comerciais sobre todos os projetos que beneficiam de financiamento da UE.

A AED concordou que as propostas bemssucedidas nao deveriam beneficiar do mesmo nivel
de protegéo que as propostas malasucedidas e deu ao queixoso um acesso quase ilimitado
aos documentos em questao.

A Provedora de Justiga congratulou-se com a decisdo da AED de seguir a sua proposta de
solugéo e encerrou o inquérito.

Background to the complaint

1. Following a call for proposals, the EDA received 15 applications for EU funding of research
projects for the preparation of a European defence research programme in 2017 and 2018. To
decide whether a project should be funded, the EDA assessed, amongst other aspects, the
possible ethical, legal and societal implications of the proposed projects (conducting so-called
‘ELSA reviews’).
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2. In April 2019, the complainant, the Belgian NGO Vredesactie (Peace Action), asked the EDA
to give it public access [1] [Link] to the ELSA reviews of these research proposals and to related
documents.

3. The EDA identified 15 reports summarising its ELSA reviews and 9 documents containing
general information on the assessment of PADR proposals. It gave the complainant full public
access to three documents and partial access to the remaining 21 documents, relying on the
need to protect personal data and the need to protect commercial interests. [2] [Link] For
example, the EDA considered that the details of its assessment were commercially sensitive as
they included weaknesses of the projects, disclosure of which could harm an applicant’s

business interests.

4. The complainant asked the EDA to review its decision not to disclose the commercial
information contained in the documents. The EDA maintained its position.

5. In August 2019, the complainant turned to the Ombudsman. In the course of the
Ombudsman’s inquiry, the EDA explained that it was holding additional documents, namely the
assessment reports that had been drafted by the individual evaluators. These had not been
disclosed to the complainant.

The Ombudsman's proposal for a solution

6. Having examined the documents at issue, the Ombudsman agreed that the individual
assessments of the evaluators should not be disclosed due to the risks of pressure and
self-censorship.

7. Regarding the remaining documents (specifically the 15 summary reports of the ELSA
reviews), the Ombudsman found that a distinction should be made between unsuccessful
proposals and successful proposals that received funding. She considered that the public has,
in principle, a right to be adequately informed about the content of projects financed using public
money, including the assessment of their possible ethical, legal and societal implications.

8. The Ombudsman also took the view that disclosure of this information would not undermine
the EDA’s decision-making, given that the summary reports do not reveal the individual
evaluator’s views.

9. The Ombudsman therefore made the following proposal for a solution:

The European Defence Agency should grant increased partial access to the summary
reports on the proposals in receipt of EU funding which have been or are being
implemented, including to the commercial information contained in those reports. [3]

10. The EDA reconsidered its position in light of the Ombudsman’s proposal and granted the
complainant almost unrestricted access to the summary reports on all projects that had received
EU funding.


https://www.ombudsman.europa.eu/#_ftn1
https://www.ombudsman.europa.eu/#_ftn2
https://www.ombudsman.europa.eu/#_ftn3
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11. The complainant was given the opportunity to provide comments to the Ombudsman on the
proposed solution and the EDA’s reply to it, but did not do so.

The Ombudsman's assessment after the proposal for a
solution

12. The Ombudsman considers that the EDA has followed her proposal for a solution by giving
the complainant almost unrestricted access to the documents indicated in her proposal.

13. The Ombudsman welcomes the EDA’s positive response to her solution and considers that
the complaint has been resolved.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:

The European Defence Agency has settled the complaint by granting wide partial access
to the requested documents.

The complainant and the European Defence Agency will be informed of this decision.

Emily O'Reilly
European Ombudsman

Strasbourg, 23/03/2020

[1] [Link] Under Regulation 1049/2001 regarding public access to European Parliament, Council

and Commission documents:
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001R1049&from=EN [Link].

[2] [Link] In accordance with Article 4(1)(b) and 4(2), first indent, of Regulation 1049/2001.

[3] [Link] The full text of the Ombudsman’s proposal for a solution is available at:

https://www.ombudsman.europa.eu/solution/125984 [Link].


https://www.ombudsman.europa.eu/#_ftnref1
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32001R1049&from=EN
https://www.ombudsman.europa.eu/#_ftnref2
https://www.ombudsman.europa.eu/#_ftnref3
https://www.ombudsman.europa.eu/solution/125984

