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Sprawa dotyczyta odmowy udzielenia przez Europejski Urzad Nadzoru Ubezpieczen i
Pracowniczych Programéw Emerytalnych (EIOPA) publicznego dostepu do wynikow
gtosowania i zwigzanego z nimi uzasadnienia decyzji Rady Organéw Nadzoru w sprawie
projektu regulacyjnego standardu technicznego dotyczacego detalicznych produktow
zbiorowego inwestowania i ubezpieczeniowych produktow inwestycyjnych.

Rzecznik zbadata te sprawe i wstepnie ocenita, ze projekty regulacyjnych standardéw
technicznych przyjmowane przez Rade Organéw Nadzoru EIOPA oraz wszelkie dokumenty
zwigzane z ich przyjeciem stanowig istotne elementy procesu przyjecia przez Komisje
Europejskg aktu delegowanego. W tym konteks$cie Rzecznik nie przekonaty argumenty EIOPA
dotyczace odmowy udzielenia publicznego dostepu i wstepnie uznata, ze Urzad powinien
udostepnic zgdane informacje.

EIOPA udzielita pozytywnej odpowiedzi na wstepna ocene Rzecznik. EIOPA zobowigzata sie
do ujawnienia zgdanych informacji oraz zapewnienia, ze przyszte protokoty Rady Organéw
Nadzoru bedg zawiera¢ odpowiednie informacje na temat gtoséw cztonkéw Rady
dotyczacych decyzji w sprawie dokumentéw ustawodawczych. Rzecznik z zadowoleniem
przyjeta odpowiedz EIOPA i podjete przez nig kroki, po czym zamkneta postepowanie.

Background to the complaint

1. The European Insurance and Occupational Pensions Authority (EIOPA) is one of three
European Supervisory Authorities responsible for financial oversight at the EU level. Within
this structure, EIOPA's role is to “ protect public values such as the stability of the financial
system, the transparency of markets and financial products . [1]

2. One of EIOPA's tasks is to develop ‘draft regulatory technical standards’ (draft RTSs), which
further develop, specify and/or determine rules set out in legislation. Draft RTSs are



subsequently adopted by the European Commission as ‘regulatory technical standards’ in
the form of a delegated act. [2]

3. On 23 July 2020, the complainant requested public access to documents related to EIOPA’s
adoption of a draft RTS on packaged retail and insurance-based investment products. The
draft RTS in question concerned the standardised information contained in the 'key
information document’, which must be made available to retail investors, so that they can
understand and compare the economic and legal features of packaged retail and
insurance-based investment products.

4. The complainant asked EIOPA for the voting results and related reasoning of its Board of
Supervisors' decision on the draft RTS in question. More generally, the complainant took the
view that details of votes held on “ legislative matters " by EIOPA's Board should be made
public.

5. EIOPA refused access to the requested documents.

6. The complainant asked EIOPA to review its decision, by making a so-called ‘confirmatory
application’.

7.0n 11 September 2020, EIOPA confirmed its initial decision to refuse access, based on the
following reasons:

- The requested documents are protected by Article 4(1)(a), fourth indent, of the EU rules on
public access to documents, [3 ] which concerns the protection of the financial policy of the
Union in the insurance and occupational pensions sector. EIOPA explained that its Board
members must act independently and objectively and may not be subject to any form of
public or private influence. This would only be possible in a “ safe space ", shielding members
from “ undue external influence ".

- The requested documents are protected by Article 4(3) of the EU rules on public access to
documents, which concerns the protection of the decision-making process. Individual votes
and the reasoning of Board members are for “ internal use as part of the Board’s deliberations
". Such information falls under the obligation of professional secrecy, laid down in Article 70
of the EIOPA Founding Regulation. The Board of Supervisor's Rules of Procedure provide that
Board proceedings are confidential. [4]

- Voting records contain personal data, which is protected by Article 4(1)(b) of the EU rules on
public access to documents .

- EIOPA took the view that it is the exclusive and definitive role of the Commission to adopt
regulatory technical standards and that EIOPA's Board does not take part in the
Commission'’s legislative process.

8. Dissatisfied with EIOPA's reply, the complainant turned to the Ombudsman on 16
September 2020.

The Ombudsman's preliminary assessment

9. In her preliminary assessment, [5] the Ombudsman considered that draft RTSs, as
adopted by EIOPA’s Board of Supervisors, and any documents related to their adoption,
constitute important elements of the process for the adoption of the corresponding



delegated act by the Commission. The Ombudsman came to this preliminary assessment
after finding that, while the Commission formally endorses draft RTSs “ in order to give them
binding legal effect”, [6] the substantive work on regulatory technical standards is done by
EIOPA, safe in very exceptional circumstances. [7]

10. The Ombudsman confirmed that the documents requested by the complainant reveal
which Board members, that is, which national supervisory authorities, voted for or against
the draft RTS (or abstained) and why. She took the view that the public disclosure of the
requested documents is likely to enhance the democratic nature of the Union by enabling
the public, including the complainant, to scrutinise the reasons put forward by national
supervisory authorities for their vote on the draft RTS in question. She emphasised that
understanding which positions the different representatives of Member States take is vital in
a democratic system that is accountable to its citizens.

11. The Ombudsman considered her preliminary assessment to be anchored in EU law - in
the EU Treaties and the EU rules on public access to documents - as interpreted by the Court
of Justice of the EU.

12. She noted that the EU Treaties grant every citizen “ the right to participate in the democratic
life of the Union” . [8] Therefore, EU decisions must be taken “ as openly and as closely as
possible to the citizen ". [9] This prerogative is considered particularly important when EU
institutions are acting in their “ legislative capacity ", [10] as the possibility for citizens to
scrutinise and be made aware of all the information forming the basis for EU legislative
action is a precondition for the effective exercise of their democratic rights. [11]

13. The EU rules on public access to documents provide that not only acts adopted by the EU
legislature, but also, more generally, documents drawn up or received in the course of
procedures for the adoption of acts which are legally binding, must be considered “ legislative
documents " and must be made, subject to valid exceptions, directly accessible to the greatest
possible extent. [12] The EU rules on public access to documents specify that “ legislative
capacity " includes the EU institutions’ activity under their delegated powers, such as the
adoption of delegated acts. [13] The Court of Justice has further broadened the
understanding of documents that should benefit from the wider access granted to “
legislative documents ". The Court held that such wider access should also be granted to
documents, which are not, strictly speaking, drafted by an institution when acting in its
legislative capacity [14] but which contain “ information constituting important elements of the
EU legislative process ". [15] The Court found that the disclosure of such documents is “ likely
to increase the transparency and openness of the legislative process as a whole ". [16]

14. The Ombudsman took the preliminary view that this reasoning applies to the documents
at issue in this inquiry. She therefore concluded that the documents in question should
benefit from the wider access granted to “ legislative documents " and that the exceptions laid
down in the EU rules on public access to documents must be applied all the more
restrictively when such documents are at stake .

15. In refusing access, EIOPA invoked several exceptions in the EU rules on public access to



documents.

16. The Ombudsman considered that the main argument [17] invoked by EIOPA to refuse
public access to the requested documents, namely to shield its Board members from
external pressure, so as to allow them to act independently and objectively, was not
convincing.

17. She noted that the expression by EU citizens of their views on draft laws is an integral
part of the exercise of their democratic rights. The expression of such views cannot be
understood to constitute undue external pressure. Rather, it is something to be welcomed
and even encouraged. [18]

18. In any event, the Ombudsman considered that the arguments put forward by EIOPA on
even the existence of external pressure remained vague and of a general nature. [19] Even if
the existence of such external pressure were to be demonstrated, however, it remained
unclear how the capacity of EIOPA’s Board to act in a fully independent manner and
exclusively in the Union interest would be seriously undermined by such pressure.

19. The Ombudsman further considered that EIOPA cannot avail itself of its Board's Rules of
Procedure, which provide that all Board proceedings are confidential, [20] to deny public
access to documents if primary or secondary EU law requires their disclosure.

20. Finally, as regards EIOPA’s argument that the requested documents contain personal
data, the Ombudsman considered that any concerns as regards the protection of personal
data could be resolved by redacting names, (email) addresses, telephone numbers and
signatures from the documents before they are disclosed.

21. In view of this preliminary assessment, t he Ombudsman concluded that EIOPA should
have granted (partial) public access to the voting results and related reasoning concerning its
Board of Supervisors’ decision on the draft RTS in question .

EIOPA’s reply to the Ombudsman’s preliminary assessment

22. In its reply, EIOPA agreed with the Ombudsman'’s preliminary assessment that draft RTSs,
as adopted by EIOPA’s Board of Supervisors, and any documents related to their adoption,
constitute important elements of the process for the adoption of the corresponding
delegated act by the Commission and that they therefore contain information constituting
important elements of the EU legislative process.

23. Based on this, EIOPA agreed to disclose the requested information. Going forward, EIOPA
also committed to ensuring that future minutes of its Board of Supervisors contain
appropriate information on members’ votes concerning decisions on legislative documents -
i.e. regulatory and implementing technical standards. In this regard, EIOPA committed to
undertaking the necessary amendments to the Rules of Procedure of its Board of
Supervisors.

24. EIOPA made four additional observations on the Ombudsman'’s preliminary assessment:
- First, EIOPA noted that it already publishes all substantive documents in view of the



potential adoption of legislative documents, [21] including the non-adopted draft RTS in
guestion. However, EIOPA accepts the Ombudsman'’s assessment that also procedural
documents, such as voting records, may be covered by the definition of ‘legislative
documents'. In this context, EIOPA reiterated that its Board of Supervisors adopts decisions
in a collegial manner and that any appeal against such a decision would target the collegiate
decision rather than the individual votes cast by the Board’s members.

- Second, EIOPA noted that the independence of its Board is enshrined in Article 42 of the
EIOPA Founding Regulation. EIOPA therefore aims at ensuring concrete guarantees of
independence that protect its Board members from undue interferences and repercussions
after they have expressed views or cast a vote.

- Third, EIOPA clarified that it did not argue that the confidentiality of the requested
information stems from the Board of Supervisor's Rules of Procedure. Instead, EIOPA argued
that the Rules of Procedure are implementing the general confidentiality regime under
Article 70 of the EIOPA Founding Regulation (professional secrecy). In this respect, EIOPA
invoked relevant case-law to the effect that the professional secrecy requirement may
effectively act as a separate exception allowing for nondisclosure, independently from the
exceptions laid down in the EU rules on public access to documents.

- Fourth, the EIOPA Founding Regulation does not require EIOPA to share the individual votes
of Board members even with the European Parliament, which shows the Union's
acknowledgment of the sensitivity of this information.

The Ombudsman's assessment

25. The Ombudsman welcomes EIOPA's positive reply to her preliminary assessment.

26. By disclosing the information requested by the complainant and by committing to ensure
that future minutes of its Board of Supervisors contain appropriate information on members’
votes concerning decisions on legislative documents, EIOPA resolved the complaint.
Conclusion

Based on the inquiry, the Ombudsman closes this case with the following conclusion:

The Ombudsman welcomes the steps taken by the European Insurance and
Occupational Pensions Authority in reply to the concerns set out in her preliminary
assessment. By disclosing the information requested by the complainant and by
committing to ensure that future minutes of its Board of Supervisors contain
appropriate information on members’ votes concerning decisions on legislative
documents, EIOPA resolved the complaint.

The complainant and the European Insurance and Occupational Pensions Authority will be
informed of this decision .

Emily O'Reilly European Ombudsman

Strasbourg, 18/05/2021
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