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Sprendimas dėl Europos Komisijos atsisakymo leisti 
visuomenei susipažinti su neoficialiu susitarimu su 
Gambija dėl migrantų grąžinimo (byla 1271/2022 

Sprendimas 
Byla 1271/2022/MIG  - Atidaryta 15/07/2022  - Sprendimas 01/09/2022  - Atitinkama 
institucija Europos Komisija ( Netinkamo administravimo faktas nenustatytas )  | 

Byla buvo susijusi su prašymu leisti visuomenei susipažinti su dokumentais, susijusiais su 
neoficialiu susitarimu dėl neteisėtų migrantų grąžinimo ir readmisijos, kurį ES sudarė su 
Gambija. Komisija atsisakė leisti susipažinti su dokumentais, teigdama, kad atskleidimas 
gali pakenkti tarptautiniams santykiams. 

Ombudsmenės tyrimo grupė patikrino nagrinėjamus dokumentus bei penkis panašius 
susitarimus su kitomis ES nepriklausančiomis šalimis ir susijusius dokumentus per 
lygiagrečiai vykdomą tyrimą. Remdamasi šių patikrinimų rezultatais ir atsižvelgdama į 
platesnę ES institucijų diskrecijos teisę, kuria jos naudojasi vertindamos pavojų viešajam 
interesui, susijusiam su tarptautiniais santykiais, ombudsmenė nustatė, kad Komisijos 
sprendimas atsisakyti leisti susipažinti su dokumentais nebuvo akivaizdžiai klaidingas. 
Atsižvelgiant į tai, kad nagrinėjamo viešojo intereso negali pakeisti kitas svarbiu laikomas 
viešasis interesas, ombudsmenė nenustatė netinkamo administravimo ir baigė nagrinėti 
bylą. Tačiau ji pažymėjo, kad reikėtų dėti visas pastangas siekiant patikinti visuomenę, kad 
pagrindinės migrantų teisės yra pakankamai apsaugotos, ir kad šiame procese taikomos 
tinkamos apsaugos priemonės. 

Background to the complaint 
1. The EU and its Member States have established common rules [1]  for managing the 
return of irregular migrants to their country of origin. In this context, the EU cooperates 
with countries of origin of irregular migrants through readmission agreements. These are 
legally binding agreements that set out the obligations and procedures for both sides as 
regards the readmission of migrants who do not have a right to stay in the EU. 

2. As some third countries seemed reluctant to conclude a formal readmission agreement, 
the EU started - in 2016 - to negotiate informal, non-binding ‘arrangements’ for return and 
readmission with non-EU countries. Since then, the EU has entered into six such 
arrangements. [2] 
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3. In March 2021, the complainant made a request [3]  to the European Commission for 
public access to the EU’s informal readmission arrangement with the Gambia. 

4. The Commission refused to give access to the requested document based on the need 
to protect the public interest as regards international relations [4] . The Commission 
argued that disclosure would undermine the relations between the EU and its Member 
States with the Gambia and that it would jeopardise possible future negotiations of similar 
agreements with other third countries. 

5. In April 2021, the complainant asked the Commission to review its decision to refuse 
access (by making a ‘confirmatory application’) and to disclose at least parts of the 
arrangement. 

6. In September 2021, the Commission confirmed its decision to refuse access. 

7. Dissatisfied, the complainant turned to the Ombudsman in July 2022. 
The inquiry 
8. The Ombudsman opened an inquiry into the Commission’s decision to refuse to give 
public access to the informal arrangement on return and readmission of migrants between
the EU and the Gambia. 

9. In the course of the inquiry, the Ombudsman inquiry team inspected the arrangement at
issue. The Ombudsman also gave the Commission the opportunity to provide additional 
views but received none. 

10. In a parallel inquiry [5]  concerning the Council of the EU, the Ombudsman inquiry team
also reviewed all informal readmission arrangements that the EU has concluded since 2016
as well as a number of documents related to the negotiations leading up to them. 

Arguments presented 

11. In essence, the complainant  argued that, due to the context and circumstances of the
arrangement and the conduct of the parties to it, it must be assumed that the arrangement
is intended to be legally binding. It should thus be published in the Official Journal of the 
EU. 

12. The complainant also contended that the exception for the protection of the public 
interest as regards international relations cannot be applied here. She said that the 
Commission claims that the arrangement at issue is of a mere procedural nature. However,
in her view, only a substantive agreement could justify the use of the exception invoked. 

13. In addition, the complainant was of the opinion that the public interest as regards 
international relations should have been weighed against the need for sufficient protection
of the fundamental rights of migrants, and raised concerns about a potential lack of such 
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safeguards. The complainant added that disclosure of the arrangement would reinforce 
the legitimacy of the measures taken by the EU. 

14. The Commission  stated that the arrangement at issue had been concluded under 
Article 17(1) of the Treaty on the Functioning of the EU and that is not intended to create 
any legal obligations. Rather, it “established a structured and predictable cooperation 
mechanism (...) for the return of own nationals. It contains practical information regarding the 
return and readmission procedure, such as the description of the applicable steps and timelines 
for identification of third country nationals who are illegally staying in the EU, the issuance of 
travel documents and organisational aspects of return operations.” 

15. The Commission argued that the Gambia’s cooperation was voluntary and politically 
very sensitive and that, due to the non-binding nature of the arrangement, its 
implementation depends on the Gambian authorities’ willingness to follow the agreed 
practices. 

16. The Commission concluded that disclosure could result in a serious and damaging loss 
of trust in the relations with the Gambia concerning the area of readmission and beyond. 
The Commission added that this risk was real. For example, in the past, another country 
had refused to finalise and implement a similar arrangement after the public had become 
aware of the ongoing negotiations. 

17. Finally, the Commission argued that disclosure might undermine the EU’s negotiating 
position in relation to other readmission arrangements. 

The Ombudsman's assessment 

18. The EU institutions enjoy a wide margin of discretion when determining whether 
disclosing a document would undermine any of the public interests protected under Article
4(1)(a) of the EU legislation on public access to documents (Regulation 1049/2001), such as 
the protection of international relations. [6] 

19. As such, the Ombudsman’s inquiry sought to determine if there was a manifest error in 
the Commission’s assessment on which it based its decision to refuse access to the 
readmission arrangement at issue. 

20. To that end, the Ombudsman inquiry team inspected the document. Due to a parallel 
inquiry [7] , the inquiry team could also compare the content of the arrangement in 
question to that of other informal readmission arrangements the EU has concluded. On 
the basis of the information obtained during these inspections, the Ombudsman finds that 
it was not manifestly wrong for the Commission to consider that disclosure could 
undermine the public interest as regards international relations. 

21. Specifically, having reviewed the content of the readmission arrangements, the 
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Ombudsman confirmed, for example, that the EU took a differentiated approach towards 
the various return countries concerned. The Ombudsman therefore finds the 
Commission’s view reasonable that disclosure would undermine the EU’s negotiating 
position, both in ongoing and future negotiations, and that it would undermine return 
countries’ willingness to cooperate. 

22. Given the sensitive nature of the information contained in the arrangement at issue, 
the Ombudsman also considers that the Commission provided the complainant with 
adequate reasons for its decision to refuse access. 

23. The public interests protected under Article 4(1)(a) of Regulation 1049/2001 cannot be 
superseded by another public interest that is deemed more important. This means that, if 
an institution considers that any of these interests could be undermined by disclosure, 
they must refuse to give access. Thus, whilst the complainant raised important concerns as 
regards the fundamental rights of migrants, her arguments in favour of the existence of an 
overriding public interest in disclosure cannot be taken into account. 

24. The same holds true as regards the nature of the document at issue. Nevertheless, the 
Ombudsman notes that the arrangement is non-binding in nature, which is clear from its 
content. 

25. In light of all this, the Ombudsman finds that the Commission was justified in refusing 
to grant public access. That said, given the concerns raised by the complainant (see 
paragraph 13), every effort should be made to reassure the public that the fundamental 
rights of migrants are sufficiently protected and adequate safeguards are in place in this 
process. 
Conclusion 
Based on the inquiry, the Ombudsman closes this case with the following conclusion: 

There was no maladministration by the European Commission in refusing access to 
the informal readmission arrangement at issue. 

The complainant and the Commission will be informed of this decision . 

Emily O'Reilly European Ombudsman 

Strasbourg, 01/09/2022 

[1]  Directive 2008/115/EC of 16 December 2008 on common standards and procedures in 
Member States for returning illegally staying third-country nationals (the ‘Return Directive’):
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32008L0115&qid=1606153913679 
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. 

[2]  With Afghanistan, Bangladesh, Ethiopia, the Gambia, Guinea and the Ivory Coast. 

[3]  Under Regulation 1049/2001 regarding public access to European Parliament, Council 
and Commission documents: 
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001R1049 . 

[4]  In accordance with Article 4(1)(a) of Regulation 1049/2001. 

[5]  Case 815/2022/MIG on the refusal by the Council of the EU to grant public access to 
documents concerning informal arrangements with non-EU countries about returning 
migrants (readmission agreements): 
https://www.ombudsman.europa.eu/en/case/en/61589 . 

[6]  See, for example, judgment of the General Court of 11 July 2018, ClientEarth v 
Commission , T-644/16: 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=203913&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=46943 
. 

[7]  See footnote 5 above. 


