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Decisione della Mediatrice europea nel caso 
425/2017/ANA sulla presunta inadempienza della 
Commissione europea nell’applicare il diritto dell’UE 
sui servizi di scommesse online in certi Stati membri 

Decisione 
Caso 425/2017/ANA  - Aperto(a) il 10/04/2017  - Decisione del 02/03/2018  - Istituzione 
coinvolta Commissione europea ( Cattiva amministrazione non riscontrata )  | 

La European Gaming and Betting Association (associazione europea giochi e scommesse, 
EGBA), che rappresenta gli operatori di giochi e scommesse online nell’Unione europea, 
presentava una serie di denunce d’infrazione alla Commissione europea, sostenendo che il 
quadro normativo per le scommesse online in certi Stati membri non fosse in linea con il diritto 
dell’UE. 

Preoccupata perché la Commissione non dava seguito alle sue denunce e non si impegnava in 
un dialogo aperto con i portatori d’interesse, l’EGBA si rivolgeva alla Mediatrice europea. 

La Mediatrice ha avviato un’indagine sul caso, nel corso della quale la Commissione ha deciso 
di archiviare tutte le denunce d’infrazione. La Mediatrice ha osservato che la Commissione ha 
un ampio potere discrezionale in materia di perseguimento dei casi d’infrazione e delle modalità
con cui farlo e che la decisione presa rientrava nei limiti di tale discrezionalità. La Mediatrice ha 
ispezionato i fascicoli della Commissione riguardanti diversi Stati Membri al fine di valutare la 
gestione procedurale da parte della Commissione delle denunce d’infrazione alla luce delle 
norme e dei principi pertinenti. Sulla base dell’ispezione la Mediatrice ha riscontrato che la 
Commissione non si era resa responsabile di cattiva amministrazione e ha pertanto archiviato il 
caso. 

Background to the complaint 

1. The complaint was brought by the European Gaming and Betting Association (EGBA) [1]  
which represents several online gaming and betting operators licensed in the European Union. 
[2] 

2. EGBA took the view that the European Commission was failing to ensure that the regulatory 
framework for online gambling services of certain Member States complies with EU law, notably
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the freedom to provide services (Article 56 TFEU), the freedom of establishment (Article 49 
TFEU), and the obligations deriving from Directive 2015/1535 [3]  (hereinafter the “TBT 
Directive”). 

3. In this connection, EGBA, together with seven online gambling associations, wrote to the 
European Commission on 14 December 2016 to complain about the Commission’s: 

- lack of action in relation to the formal infringement proceedings it had initiated in 2013 against 
the gambling laws of Belgium, Cyprus, the Czech Republic, Lithuania, Poland and Romania; 

- failure to refer Sweden to the Court of Justice of the European Union in 2014 in spite of 
Sweden’s failure to make changes to its gambling laws; 

- lack of action concerning other Member States that introduced or maintained breaches of EU 
law in their national legislation; 

- lack of action following judgments [4]  finding that the German Interstate Treaty on Gambling is
incompatible with EU law; 

- lack of transparency with regard to questions from MEPs, access to documents, and meetings 
with stakeholders. 

4. The complainant asked the Commission to: 

- initiate infringement proceedings against those Member States whose national legislation in 
the gambling sector is contrary to the fundamental freedoms of the EU Treaties; 

- examine the legislation of Member States that have not respected the obligation to notify draft 
legislation establishing technical regulations in accordance with the TBT Directive, and take 
action to discourage this practice; 

- refer Sweden to the Court of Justice of the European Union (CJEU), as announced in 2014, 
for failing to comply with EU law; 

- keep an open dialogue with stakeholders, such as MEPs and the industry. 

5. The Commission replied to the complainant on 20 January 2017, and argued that it had been
collaborating with Member States, and striving to achieve compliance with EU law in the online 
gambling sector by following up on infringement proceedings and maintaining an open dialogue 
with stakeholders. 

6. Dissatisfied with the Commission’s reply, the complainant turned to the European 
Ombudsman on 10 March 2017. 
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The inquiry 

7. The Ombudsman opened an inquiry into the Commission’s alleged failure to handle properly 
a number of infringement complaints related to the online gambling sector 

8. In the course of the inquiry, the Ombudsman’s inquiry team conducted an inspection at the 
European Commission on 26 September 2017. The purpose of the inspection was to clarify the 
status of the infringement cases related to online gambling, by inspecting specific infringement 
files, namely: a) all the files of the 2013 package of infringements, as well as the file concerning 
Sweden; and b) a minimum of three files of other infringement cases that were still ongoing, 
especially those concerning Member States’ failure to fulfil their obligations under the TBT 
Directive (violation of standstill clause, lack of notification etc.). 

9. On 26 October 2017, the complainant informed the Ombudsman that it had received 
pre-closure letters for all the complaints it had submitted and was being invited to submit any 
new material within four weeks. 

10. On 10 November 2017, the complainant sent comments on the report of the Ombudsman’s 
inspection and some additional information. 

11. On 7 December 2017, the Commission issued a press release, [5]  stating that it had 
decided to close all infringement procedures and complaints in the gambling sector. 

12. The complainant expressed its disagreement with this decision in further correspondence 
with the Ombudsman, as well as in an EGBA press release [6] . 

13.  The Ombudsman's decision takes into account all the information and the arguments that 
she received in the course of the inquiry. 

Arguments presented to the Ombudsman 

14. The complainant argued that the Commission had decided to close the complaints based 
solely on political reasons. 

15. Furthermore, the complainant argued that the Commission had not followed up on the 
infringement complaints and had unjustifiably delayed their handling. Specifically, the 
complainant argued that the amount of time that had passed since the Commission had 
received the infringement complaints, and had decided to refer Sweden to the CJEU, was 
unreasonable [7] . According to the complainant, the Commission had not provided the 
stakeholders with any justification for that delay. The complainant further argued that the 
Ombudsman had decided in a case in 2006 that political considerations do not constitute a 
good reason for delaying the handling of a complaint. [8] 

16. The complainant also argued that the Commission’s procedures were not transparent. 
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17. In its reply, the Commission argued that it is committed to achieving compliance with EU law
in the online gambling sector and referred to its 2012 Communication “ Towards a 
comprehensive European framework for online gambling ” [9] , which contains initiatives and 
measures in relation to online gambling. The Commission said that it had been following up on 
all the infringement procedures initiated in 2013, by analysing all the relevant changes in 
national legislation that were made after the launch of the infringement package. 

18. The Commission pointed out that it had opened new investigations after 2013, including 
against the Member States covered by the initial infringement action in 2013. In the case of 
Sweden, the Commission argued that Sweden had made significant efforts to reform its national
framework for the provision of online gambling services. 

19. Regarding transparency, the Commission stated that it maintained an open dialogue with 
stakeholders from the gambling industry through expert groups; it also engaged with national 
regulators from Member States, with a view to strengthening and ensuring adequate consumer 
protection, the prevention of gambling-related crime, money laundering activities and match 
fixing in sport events. 

20. During the Ombudsman’s inspection, the Commission provided fuller explanations as to the 
developments that had taken place from the point of view of the handling of the infringement 
complaints concerned. 

21. As to why it had not yet referred Sweden to the CJEU for breach of its EU law obligations, 
the Commission provided evidence to show that, in addition to changes to the relevant Swedish 
legislation, there were internal exchanges and disagreements within the Commission as to 
whether the legal situation in Sweden constituted a sufficiently clear case of an infringement of 
EU law to warrant the bringing of court proceedings. Hence, the Commission decided to 
continue the dialogue with the Swedish authorities, rather than bringing the case before the 
CJEU. 

22. Regarding the other infringement complaints, the Commission presented information to 
show the actions it had taken in the handling of the package of infringements. As the inspection 
showed, these cases were pending in the internal approval circuit of the Commission, but it was 
only after the commencement of the Ombudsman’s inquiry that the Commission decided to 
close all the infringement cases relating to online gambling activities. 

23. In the press release of 7 December 2017, the Commission defended its decision to close all 
infringement cases by referring to its commitment to a more strategic enforcement of EU law, by
focusing on political priorities, as described in the Commission Communication “ EU Law: Better 
Results through Better Application ”(hereinafter the “ 2017 Communication ”). [10]  It further 
noted the fact that the CJEU had repeatedly recognised Member States’ rights to restrict 
gambling services, and had commended Member States’ ongoing efforts to modernise their 
legal frameworks on online gambling. 
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24. In its comments, EGBA expressed its strong objections to the Commission’s decision. It 
argued that the Commission’s decision was based exclusively on political grounds [11]  and 
constituted an abuse of power. Moreover, it stated that by excluding the entire sector of online 
gambling from the Commission’s enforcement priorities, the Commission had breached its duty 
as Guardian of the Treaties. In EGBA’s view the Commission’s decision discriminates against 
the online gambling sector, and hinders one of the Commission’s current priorities, the 
development of the Digital Single Market. 

The Ombudsman's assessment 

25. The Commission enjoys wide discretion in deciding whether and how to pursue infringement
proceedings. [12]  The decision to close infringement complaints on the basis that they do not 
represent a priority for the Commission at a particular time is covered by this wide discretion. 
The Ombudsman’s role concerns the administrative and procedural handling of infringement 
cases by the Commission. The Ombudsman cannot interfere with the exercise of the 
Commission’s margin of discretion as long as the Commission acts within the limits of its legal 
authority. However, the Ombudsman can, as a matter of good administration, seek to ensure 
that the Commission explains properly how and why it has exercised its discretion. 

26. In this case, the Ombudsman notes that the Commission provided clear reasoning for its 
decision to close the infringement cases in question. It clearly stated that since the CJEU has 
already issued a number of judgments about the lawfulness of Member States’ restrictions 
imposed on the provision of online gambling services, such complaints could be solved in 
national courts which have, when necessary, recourse to the preliminary reference mechanism 
of Article 267 of the Treaty on the Functioning of the European Union (TFEU). There is nothing 
in this case to suggest that the shifting of the Commission’s enforcement priorities, as far as 
online gambling services are concerned, to national courts could be seen as a transgression of 
the boundaries of the Commission’s discretion. Thus, the Ombudsman considers that further 
inquiries into the Commission’s decision to close the infringement cases  are not justified. 

27. Regarding the Commission’s procedural handling of the infringement complaints, and more 
specifically the delay in dealing with the infringement complaints , the Ombudsman notes 
that the Commission committed itself [13]  to investigating complaints, with a view to arriving at 
a conclusion as to whether the case should be closed or taken to the formal stage of the 
infringement procedure, within one year from the date of registration of the complaint. It is clear 
from the wording of the Communication [14]  (" as a rule ") that this does not exclude the 
possibility that an inquiry might take longer than one year, particularly where a complaint raises 
difficult or complex issues or when, as in this case, the Commission is obliged to take a 
comprehensive, coherent and consistent approach about certain regulations and practices that 
involve many Member States. 

28. The Ombudsman has accepted that the Communication does not lay down an absolute 
requirement for the Commission to arrive at a decision within one year from the day of 
registration. However, the Ombudsman has consistently taken the view that, when the one-year 
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time limit is exceeded, good administration requires the Commission to provide specific and 
valid reasons for the time needed to deal with the case. [15]  Generally speaking, the 
Ombudsman will find maladministration in this context only if the time the Commission taken to 
handle the infringement complaints was unnecessarily extended as the result of negligence by 
the Commission or unfounded postponements. [16] 

29. However, having carefully examined the relevant documents in the Commission’s files, the 
Ombudsman considers that the Commission followed the infringement proceedings in question 
closely and carefully throughout the years, and collaborated consistently with Member States 
and stakeholders in order to achieve alignment of the national legal frameworks with EU law. 
Accordingly, the time needed to deal with the complaints seems to have been caused by the 
sheer complexity of the infringement package, involving a large number of Member States, 
ongoing court cases on the matter, before both national courts and the CJEU, and internal 
exchanges and consultations. 

30. Regarding the issue of transparency , from the facts presented to the Ombudsman, the 
Commission seems to have provided sufficient opportunity for dialogue with stakeholders on 
several occasions, and in various contexts. The Ombudsman also notes that the Commission, 
during that period, kept the complainant regularly informed about its own infringement 
complaints. 

31. In the course of this inquiry, the complainant contended that the Commission had delayed 
making a decision on the infringement complaints for political reasons; and, when the 
Commission finally did decide on the infringement complaints, that its decisions were based 
solely on political considerations. In support of these contentions, the complainant referred to a 
decision of the European Ombudsman from 2006. [17]  The Ombudsman notes that the 2006 
decision dealt with a situation in which the Commission (1) had failed to take any  decision on 
the infringement complaint in question and (2) had said explicitly that its failure to take a 
decision was because the complaint was " ". The Ombudsman notes that, in the present case, 
the Commission has now taken decisions on the infringement complaints in question. The 
Ombudsman notes also that, in her view, there were valid reasons for the delay in taking 
decisions on these complaints. Accordingly, the Ombudsman does not accept either that the 
delay in these cases, or the eventual decisions, reflected purely political considerations. 

32. To conclude, the Ombudsman finds that the Commission’s handling of the infringement 
complaints on online gambling does not constitute maladministration. Therefore, the 
Ombudsman closes the case. 

Conclusion 

Based on the inquiry, the Ombudsman closes this case with the following conclusion: 

There is no maladministration on the part of the European Commission arising from the 
issues raised by the complainant in this case. 
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The complainant and the European Commission will be informed of this decision . 

Emily O'Reilly 

European Ombudsman 

Strasbourg, 02/03/2018 
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