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Hatarozat
Ugy OI/5/2016/AB - Vizsgalat meginditasa 13/05/2016 - Hatarozat 14/09/2017 - Erintett
intézmények Eurdpai Bizottsag ( Tovabbi vizsgalat nem indokolt ) |

Az unids jog hatékony alkalmazasa alapvet6 az Unid hitelességéhez. Annak ellenérzése végett,
hogy a tagallamok helyesen atiltetik és végrehajtjak-e az uniés jogot, — ,a szerz6dések
Oreként” — az Eurdpai Bizottsag van megbizva azzal a feladattal, hogy kivizsgélja az allitdlagos
kotelezettségszegéseket. A polgarok, szervezetek és vallalkozasok altal benyujtott panaszok
alapvet6 informaciés forrasként szolgalnak a Bizottsag szamara az unios jog lehetséges
megszegésérdl. A panaszosok azonban néha nehezen értik meg, hogy a kotelezettségszegési
eljaras személyes problémajukra nem mindig a legjobb megoldas. Azt is nehezen fogadjak le,
hogy a Bizottsagnak mérlegelési jogkdre van abban a tekintetben, hogy a vizsgalat lezarasa
utén indit-e vagy sem kotelezettségszegési eljarast.

Miutan az ombudsman szamos panaszt kapott ezen estek Bizottsag altali kezelésével
kapcsolatban, stratégiai vizsgalatot inditott annak megallapitasa céljabdl, hogy nem
rendszerbeli problémakrdl van-e sz6. A vizsgalat a kotelezettségszegési eljaras nem hivatalos
szakaszat rendszerezd, un. ,EU Pilot” rendszerrel kapcsolatban benyujtott kotelezettségszegési
panaszok Bizottsag altali kezelésével foglalkozott. Az ,EU Pilot” célja, hogy nem hivatalos
parbeszédet folytasson a tagallamokkal az unids jog megsértéseinek korai stadiumban valé
orvoslasa céljabdl és elkerllje a hivatalos kotelezettségszegési eljaras igénybe vételét. A
vizsgalat a kovetkezdkre terjedt ki: (i) a Bizottsag kell6 idében vald déntéshozatalra vonatkozé
kotelezettsége, (ii) a panaszosoknak nyuijtott informécio és (iii) a nyilvanossag szdmara az EU
Pilot esetekkel kapcsolatban nyuijtott informacio.

Az ombudsman megallapitotta, hogy a kotelezettségszegési panaszok ,EU Pilot” keretében
vald gyors kezelése kihivas volt a Bizottsag osztélyai szamara. A Bizottsag felismerte ezeket a
problémakat, és 2017. januarjaban Uj stratégiat fogadott el, amely szerint javitani fogja a
kételezettségszegési eljarasok kezelését, mégpedig az unids jog szisztematikus és sulyos
megszegesére Osszpontositva. Ezzel egyidejlleg a Bizottsag aktualizalta a panaszosokkal
torténd kapcsolattartas kezelését.

Az ombudsman Udvoézli azt a tényt, hogy a Bizottsdg eréfeszitéseket tett a vizsgalat okaul

szolgalo probléma megoldasara. Az ombudsman szerint a Bizottsag azonban tovabb tudna
javitani a helyzetet. Az ombudsman ezért 8 javaslattal zarja le vizsgalatat, amelyeket a
Bizottsagnak érdemes figyelembe vennie ahhoz, hogy tovabb javitsa a panaszosokkal valé
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kapcsolatat és atlathatobba tegye intézkedéseit.

The handling of infringement complaints
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Background

1. The Ombudsman has received many complaints on alleged delays in the European
Commission’s handling of infringement complaints and/or failure to properly inform the
complainant during the “EU Pilot” procedure, which structures the informal stage of infringement
proceedings [1] . The Ombudsman opened own-initiative inquiries in 2009 and 2011 [2] . As the
Ombudsman continued to receive complaints, she decided to open a strategic inquiry, which
was launched on 13 May 2016. The inquiry covers three systemic issues: (i) the Commission’s
duty to reach a timely decision under “EU Pilot”, (ii) information to complainants and (iii)
information to the public.

The inquiry

2. As afirst step, the Ombudsman asked for the list of EU Pilot cases open for more than one
year at the end of 2015 and the standard letters used to keep complainants informed of
progress. The Ombudsman’s staff also held a meeting with the Commission to obtain statistics
and enhance their understanding of how “EU Pilot” functions in practice [3] . As a second step,
the Ombudsman’s staff carried out an inspection of 10 EU Pilot files, older than one year, in
three policy areas (Environment, Justice and consumers, Taxation and customs). A significant
number of infringement complaints are submitted in these areas every year. After the
Commission published its new Communication “ EU law: Better results through better
application ” of 19 January 2017 [4] (“the 2017 Communication”), another meeting took place to
help the Ombudsman’s inquiry team understand the implications of the Commission’s new
approach. This decision takes account of all the information gathered during these inquiry steps.

The Ombudsman's assessment
A. Time-limit for handling infringement complaints

The challenges faced by the Commission

3. As a general rule, the Commission has committed itself to investigate complaints, and arrive
at a decision to start a formal infringement procedure or to close the case, within one year
from the date the complaint is registered. This one year timeframe includes the registration of
the complaint in a database called " Complaint Handling - Accueil des Plaignants " (CHAP), the
initial assessment to decide on whether or not to open an “EU Pilot” and the dialogue with the
Member State under “EU Pilot”, leading to the decision to open an infringement procedure or to
close the case.
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4. Since March 2010, the Commission also applies a double benchmark of 10 weeks to ensure
a speedy management of files under “EU Pilot”: the Member State has 70 days to submit its
answer to the Commission and the Commission has 70 days to assess the Member State's
response.

5. Respecting the deadlines it has set itself seems to be a serious challenge for the
Commission:

- Concerning the one-year timeframe, the Commission opened 724 “EU Pilot” cases based on
complaints between 1 January 2014 and 31 December 2015. In only 107 cases (that is 15 %),
was a decision to close the case or to issue a letter of formal notice taken within one year from
the date the complaint was registered [5] . At the end of 2015 the Commission was dealing with
480 pending EU Pilot files triggered by complaints older than one year. Among them, 102 files
(21 %) had been open for more than three years [6] . The Commission explained that the
dialogue between the Commission and the Member State via “EU Pilot” is not limited to one
exchange: for a significant number of the 102 files older than three years, several exchanges
with the Member State concerned were necessary [7] . The Commission also explained that the
volume of the information submitted by the complainant, before or after the launching of the EU
Pilot dialogue, and/or by the Member State, also impacts on the life duration of EU Pilot cases,
given that the Commission has to assess that information before deciding on the way forward.

- Concerning the double ten-week benchmark, the average time needed by Member States to
reply to the Commission’s questions was 72 days in 2015 which is close to the ten-week
benchmark [8] . The Commission’s average time for assessing these responses, however, was
91 days in 2015, 21 days above the benchmark [9] . The Commission specified that one factor
impacting on the time taken to assess Member States’ replies is the need to translate the
Member States’ responses.

The main reasons for the delays

6. The Ombudsman is mindful that the Commission manages a large number of complaints and
that the one-year timeframe is a self-imposed objective. When handling complaints alleging
excessive delays, the Ombudsman has consistently taken the view that, when the one-year
time-limit is exceeded, good administration requires the Commission to provide specific and
valid reasons for the delay.

7. The Ombudsman has considered that there could be maladministration if the delay is due to
administrative inactivity or if the Commission fails to provide a valid explanation [10] . The
Ombudsman has also considered that, even if there are good reasons, a delay of several years
might not be reasonable within the meaning of Article 41 of the EU Charter of Fundamental
Rights, on the right to good administration.

Excessive delay in case 583/2013/MHZ [11]
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A farmer complained to the Ombudsman claiming that the Commission should have taken
speedier action on his two infringement complaints. The Commission could not explain why it
was unable to launch the “EU Pilot” in both infringement cases until 11 months after it had
received the complaints. The Ombudsman criticised the Commission, taking the view that “ [ijn
particular, by delaying the start of the Pilot procedure and, as a result, making it impossible for
itself to comply with the one year deadline to decide on the complainant's infringement
complaints, the Commission was guilty of maladministration ."

8. The inspections carried out in the context of this inquiry confirmed that some delays are
beyond the Commission’s control, for example when a modification of national law is needed
to end the infringement, when it is necessary to build infrastructure (notably in the
environmental area) or when, at the time of EU Pilot, the Commission has to wait for the
results of a Court ruling . In other cases, the Commission may need further time to assess
additional information provided by the complainant in the course of the procedure, or to
link the complaint to similar files against other Member States. These cases do not constitute
administrative inactivity.

9. Other more problematic situations involve organisational issues, such as heavy workload in
the unit , the need to liaise with several Commission departments or additional time
needed for translation , as complaints can be submitted in any official EU language and
sometimes involve a significant amount of documentation. As a result of these problems, the
initial assessment of the complaint, before the Commission even decides to open an “EU Pilot”
dialogue, may in itself take several months.

10. Delays can also stem from lengthy exchanges between the Commission and the Member
State under “EU Pilot”, due to incomplete or unsatisfactory replies .

Excessive delay in case 1146/2012/AN [12]

In December 2009, a complainant lodged an infringement complaint for which the Commission
opened an “EU Pilot”. In June 2012, the complainant complained to the Ombudsman about the
Commission’s delay in dealing with the matter. During the inquiry, the Commission explained
that the length of the procedure was due to the Member State’s delays in replying to its requests
for information and to the incompleteness of the replies provided. The Ombudsman criticised
the Commission, considering that it had failed to properly implement the EU Pilot
procedure. The objective of “EU Pilot”, to find rapid and better solutions for infringement
complaints, had been undermined in this case . In its response, the Commission informed
the Ombudsman that it had opened a formal infringement procedure.

In another case brought to the Ombudsman in 2015, the Commission sent nine information
requests to the Member State [13] .

11. The “EU Pilot” procedure was designed as an amicable way of solving problems. It also
allows the Commission to gather sufficient evidence about the alleged infringement. However,
“EU Pilot” is based on the principle of “sincere cooperation” which is jeopardised by successive
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incomplete replies from the Member State involved. Moreover, the formal infringement
procedure is another tool at the Commission’s disposal to gather evidence before deciding to
refer the case to the Court of Justice.

The Commission’s new strategy

12. In its 2017 Communication, the Commission acknowledged that “EU Pilot” has not always
been effective in solving problems quickly . It said that “EU Pilot “ was set up to quickly resolve
potential breaches of EU law at an early stage in appropriate cases. It is not intended to add a
lengthy step to the infringement process, which in itself is a means to enter into o
problem-solving dialogue with a Member State. Therefore, the Commission will launch
infringement procedures without relying on the EU Pilot problem-solving mechanism, unless
recourse to EU Pilot is seen as useful in a given case .”

13. The Commission intends to focus its enforcement action on systemic and serious breaches
of EU law. With this new approach, the Commission will stop using “EU Pilot” as a default
procedure. It will be easier to move directly to a formal infringement procedure without opening
an “EU Pilot”. In individual cases of incorrect application of EU law, the Commission will
encourage complainants to use appropriate problem-solving mechanisms available at EU or
national level and will propose to transfer the file to the most suitable body if necessary. As it is
too early to measure the impact of this new approach on the Commission’s capacity to
handle complaints more quickly, the Ombudsman intends to follow-up on this subject in
the coming years .

14. The Ombudsman welcomes the Commission’s intention to strengthen its cooperation with
the European Network of Ombudsmen, in order to provide complainants with better means of
redress at national level. Her Office is actively pursuing this with the Commission.

Holding the Commission accountable for its actions

15. The Commission's annual report on * Monitoring the application of EU la w’ provides useful
information on the numbers and types of cases opened. However, it does not fully reflect the
effectiveness of the informal dialogue stage, which aims to find better and quicker responses
to Member States’ failure to apply EU law correctly.

16. According to the Commission's annual reports, “EU Pilot” has been effective in reducing
recourse to formal infringement procedures. [14] 75 % of EU Pilot files handled in 2015 were
closed after receiving “satisfactory answers” from Member States. The Commission's statistics
however include cases where there was in fact no breach of EU law [15] . In order to better
reflect the effectiveness of its action, the Commission could usefully evaluate the percentage of
cases where there was an actual problem, which was solved as a result of the Commission's
intervention.
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17. Concerning its capacity to deal quickly with infringement complaints, the Commission could
publish the average time it needs to take a decision on a complaint, or the percentage of
complaints for which a decision was taken within one year. Finally, the Commission discloses
information on the performance of each Member State on the ten-week benchmark under “EU
Pilot” in its annual report, but does not disclose information on its own performance.

To enhance the transparency of its action, the Ombudsman encourages the Commission
to provide more information on its performance in resolving actual breaches of EU law
under pre-infringement procedures - and on the average duration of the process - in its
annual report.

B. Keeping complainants informed

The importance of regular and adequate information

18. Infringement complaints are an essential source of information for detecting possible
breaches of EU law. At the same time, complainants may find it difficult to understand that
infringement procedures are not geared at solving their individual problems and that the
Commission cannot obtain redress for them. Complainants also find it difficult to understand
why the Commission may need time to deal with their complaint. They may find it even harder to
understand why the Commission, using its margin of discretion, can decide not to open an
infringement procedure at the end of its investigation.

19. Many complaints lodged with the Ombudsman alleging excessive delay also allege that the
Commission has failed to keep the complainant adequately informed. Lack of adequate
information is likely to increase complainants’ frustration stemming from long delays.
Conversely, adequate and regular explanations help complainants understand and accept why
the Commission needs additional time to investigate their complaints, or why it has decided to
close a case.

20. In this context, complainants need to be reassured that their cases will be handled diligently.
Some of the improvements contained in the annex to the Commission’s 2017 Communication
help give effect to the principle of good administration, which includes the duty to give reasons
for decisions and to reply to information requests. These include the following: (i) complaints will
be submitted to the Commission using a standard form, to improve the basis for assessing the
merits of a complaint and facilitate better complaint-handling; (ii) the acknowledgment of receipt
sent by the Commission will set out in clearer terms the limits of the Commission’s action; and
(iii) when the Commission exceeds the one-year timeframe to take a decision, complainants will
be informed in writing automatically and not only upon request , as was previously the case.

21. The Ombudsman welcomes the fact that the Commission updated its procedures for
handling relations with complainants at the same time as it adopted its new strategy [16] . On
the basis of her experience, the Ombudsman encourages the Commission to build on its new
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strategy to further improve its relations with complainants by promoting best practices, beyond
the strict procedural obligations it has set itself. Improving relations with complainants is also
likely to enhance the effectiveness of the “EU Pilot” dialogues that the Commission will still
deem useful to launch under its new strategy. A good way of doing so would be to update its
internal guidelines on handling infringement complaints, taking into account the remarks
and suggestions set out below.

Keeping complainants informed during the initial assessment
phase

22. The initial assessment of the complaint is an essential step, for which it is important to give
the complainant adequate and timely information. Following its initial assessment, the
Commission can decide to move directly to a formal infringement procedure, to open an “EU
Pilot”, to close the case or to direct the complainant towards alternative means of redress at EU
or national level.

23. After the complaint has been registered in the “CHAP” database and the acknowledgement
of receipt sent out, its initial examination is not subject to any time-limit and can take several
months. There is no set procedure for keeping the complainant informed during the period in
which the Commission is deciding on whether or not to further examine the complaint with the
Member State. When the initial assessment in CHAP cannot be performed within a reasonable
time (usually two or three months), some Directorates-General have developed the good
practice of sending a holding reply to the complainant, with the contact details of the case
handler and explaining how the complaint is being dealt with.

The Ombudsman encourages the Commission to set an indicative deadline for initial
analysis of complaints in CHAP. She also encourages the Commission to generalise the
good practice of sending a holding reply to the complainant when the initial assessment
of the complaint cannot be performed within this deadline.

24, The Ombudsman also asked if individuals/organisations who submit a complaint on a case
the Commission is already investigating on its own initiative, or on the basis of another
complaint, are given the status of complainant. The Commission replied that they are if they
satisfy the criteria set out in the Annex to the 2017 Communication. Their cases are registered
in CHAP and the administrative provisions on relations with complainants apply. This is
regardless of the follow-up given to these complaints. The Commission noted that the existence
of a pending investigation/infringement procedure is a factor to be taken into account when
deciding on the follow up to the complaint.

The Ombudsman welcomes the fact that the Commission gives the status of complainant
to individuals/organisations who submit a complaint on a case the Commission is
already investigating. To the extent that the Commission does not already do so, she
encourages the Commission to inform the complainant of the progress of its
investigation and of its decision to close the case or to open an infringement procedure.

8
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25. Following its initial assessment, the Commission may conclude that an infringement
procedure is not the best way to solve the complainant’s problem, especially when the
complainant expects compensation for the damage incurred by the alleged breach of EU law.
Under its new strategy, the Commission has undertaken to help citizens by raising awareness of
their rights under EU law and of the different problem-solving tools available to them at national
and EU levels. This includes adapting the letters used to acknowledge receipt of complaints and
to inform complainants of the Commission’s decision not to investigate a complaint. It will also
require the Commission to develop an inventory of all the mechanisms of redress available at
EU and national levels and to provide citizen-friendly information on its webpage dedicated to
citizens' problems [17] .

Among these mechanisms are non-judicial review bodies such as national and regional
Ombudsmen: the European Ombudsman is currently working with the Commission and
the European Network of Ombudsmen to enhance cooperation on these issues, in order
to better direct complainants when the Commission decides not to investigate an
individual case .

Keeping complainants informed during “EU Pilot”

26. Although the Commission considers “EU Pilot” as a bilateral procedure between the
Commission and Member States, it has committed itself to inform complainants when it opens
an EU Pilot, when it takes a final decision and when it exceeds the one-year time-limit to take a
decision. Good administration also requires the Commission to acknowledge receipt of any
correspondence within two weeks. The Commission further recognises that complainants can
ask to receive explanations on the case at any point of the procedure, including by email or by
phone.

Information to the complainant in case 332/2013/AN [18]

The case concerned the Commission's four-year delay in taking a decision under “EU Pilot” and
its failure to keep the complainant informed. During the inquiry, the Commission explained the
reasons for the delay, resumed contacts with the complainant, and reached a final decision. The
Ombudsman concluded that there were no grounds for further inquiries but noted that the
communication with the complainant had not been very smooth and that this had reduced the
complainant’s willingness to accept the Commission's arguments for missing the standard
time-limit [19] . She reminded the Commission that smooth and regular communication with
complainants is an important procedural guarantee and legitimises the Commission's role.

27. The Commission has no set procedure for informing complainants about Member States’
replies. In some cases, informing complainants prematurely could have the consequence of
jeopardising the climate of mutual trust between the Commission and Member States that is
intended to characterise the informal dialogue stage of infringement proceedings. It is also clear
that not all complainants express an interest in following the details of the Commission’s

9



* %%
Lo

ek

investigation. During the inspections that took place in the context of this inquiry, the
Ombudsman’s staff noted, however, that complainants sometimes expressed such an interest.
In one inspected file, the Commission provided the complainant with summaries of the Member
State’s reply, in order to obtain comments and additional information. The Ombudsman
therefore believes that it is possible, on a case by case basis, to provide this type of information
without harming the purpose of “EU Pilot”. This possibility should be considered further.

When complainants express an interest in closely following the progress of their case,
the Ombudsman encourages the Commission to inform them of any new significant step
in its investigation under “EU Pilot”, including by providing them with a summary of the
Member State’s reply, whenever possible.

Informing complainants when closing a case

28. While the decision to open a formal infringement procedure is taken by the College of
Commissioners and is publicised, the decision to close a case is normally taken within the
responsible Directorate-General and is not public. The complainant is however informed by
what is referred to as a “pre-closure” letter and has four week to submit comments. Where the
complainant's comments do not persuade the Commission to reconsider its position, the case is
closed and the complainant is informed accordingly. Where the complainant persuades the
Commission to reconsider its position, the investigation continues.

29. The Commission enjoys considerable discretion in deciding on whether or not, and if so
when, to launch an infringement procedure even when the investigation reveals a breach of EU
law. This is particularly difficult for complainants to understand and most complaints lodged with
the Ombudsman in the area of infringement challenge the Commission’s decision to close an
infringement complaint.

30. The Ombudsman has consistently taken the view that, while the Commission does have a
margin of discretion in this regard, it should always give valid reasons for a decision to close an
infringement complaint. The Ombudsman also considers that good administration requires the
Commission to act diligently and to fully examine all the complainant’s arguments [20] . Where
the complainant submits new arguments following receipt of the pre-closure letter, and where
the Commission nevertheless maintains its decision to close the complaint, in the letter
confirming the closure of the case, the Commission should address the new arguments and
explain in detail why they are not sufficient to change its position.

Failure to properly justify a decision in case 995/2011/KM [21]

A citizen accused the Commission of not properly explaining why it was not investigating his
infringement complaint in which he alleged that a Member State was not correctly implementing
the E-Privacy Directive. The Ombudsman considered that the Commission’s explanations
should not only be correct, but also clear and unequivocal. She criticised the Commission for
not providing sufficient reasoning about why it was not taking action on two of the issues raised
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in the complaint, that is, how the Member State stored and processed data as well as its
e-marketing rules.

31. In this context, the Ombudsman welcomes the fact that the Commission’s new templates for
pre-closure letters clearly distinguish between the following: (i) the problem has been solved,
following the Commission’s intervention or by other means; (ii) the problem is not solved but the
Commission will not pursue the case, in accordance with the criteria set out in its 2017
Communication [22] ; (iii) the matter will not be pursued because there is no breach of EU law or
the evidence available is insufficient, or the pursuit of the case is prevented by the need to
protect confidentiality, as requested by the complainant [23] .

32. The Ombudsman notes, however, that the template to confirm that the case will be closed
has not been changed and does not clearly provide for the obligation to reply to the
complainant’s further arguments.

In most complaints she has received, the Ombudsman concluded that the Commission
had provided a valid explanation to the complainant. The Ombudsman however suggests
that Commission departments be particularly careful in separately addressing all aspects
of the complainant’s complaint in the pre-closure letter.

The Ombudsman also encourages the Commission, in its letter confirming that the case
will be closed, to respond adequately to any further arguments made by the complainant
in cases where the Commission nevertheless decides to close the complaint.

33. The Ombudsman notes that the Commission’s dedicated webpage [24] and online
complaint form [25] clearly describe the process for handling complaints and the limits of the
Commission's action. They explain that the Commission cannot solve individual problems such
as annulling an individual decision taken at national level or awarding the complainant
compensation for damage. While noting that it has discretionary powers, the Commission is less
clear on the possible criteria for closing an infringement complaint.

The Ombudsman suggests that the Commission provides citizen-friendly information on
its website and in the complaint form about the various criteria it takes into account
when deciding to close a case.

C. Public information on EU Pilot cases

34. Access to documents in infringement cases is governed by Regulation (EC) No 1049/2001
regarding public access to European Parliament, Council and Commission documents. The EU
Courts acknowledge a general (though rebuttable) presumption according to which documents
relating to the pre-litigation stage of infringement procedures cannot be disclosed. This extends
to ongoing EU Pilot dialogues [26] . Access to documents concerning closed infringement
procedures is in principle granted, subject to the standard exceptions to disclosure provided for
in the Regulation.
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35. The list of formal infringement procedures is publicly available. In December 2014, the
Commission launched a new register of infringement cases which provides a list of ongoing
infringement procedures specifying the policy area, the title of the alleged infringement, the
Member State concerned and the status of each procedure (formal notice, reasoned opinion,
closing of the case or referral to Court) [27] . There is however no public list of “EU Pilot”
dialogues, which makes it difficult for citizens to submit requests for access to documents,
including request made after the case has been closed [28] .

36. EU Pilot dialogues concern areas such as human rights, environment or the single market,
areas which are of great interest to citizens and businesses [29] . When reflecting on how to
improve the transparency of “EU Pilot”, it is necessary to balance the risk of harming the climate
of mutual trust which makes pre-infringement tools effective, and the benefits of increasing
public scrutiny on issues of potential major interest. In addition to allowing citizens to more
effectively use their right of access to documents, increased public scrutiny could have a
positive impact on the timely handling of cases.

37. ltis certainly positive that the complainant is informed that an “EU Pilot” has been launched,
and thus can share this information if he/she so wishes. This means that, at the very least one
and potentially several members of the public are already informed that an “EU Pilot” is ongoing.
38. The Ombudsman therefore believes that publishing a list of ongoing EU Pilot dialogues,
without publishing any related document, would help enhance the transparency of the
Commission’s action without undermining any public interest. It would help inform the public and
allow citizens to use their right of access to documents, without compromising the partnership

approach between the Commission and the Member States.

The Ombudsman suggests that the Commission make publicly available the list of
ongoing EU Pilot dialogues and the status of each file.

Conclusion and suggestions for improvements

Taking into account the Commission’s new strategy, the Ombudsman now closes the inquiry
with the following conclusion and suggestions:

Conclusion

The purpose of this inquiry has been largely achieved.

Suggestions for improvement

Most of these suggestions and best practices are not specific to “EU Pilot” and are also relevant

12



* %%
Lo

ek

in the context of the Commission’s handling of infringement complaints in general. The
Ombudsman suggests that the Commission takes them into account when updating its internal
guidance for Commission departments.

Concerning the “EU Pilot” procedure:

The Commission should:

1. Inform complainants of any new significant step in its investigation under “EU Pilot” if they
express an interest in closely following the progress of their case. This could include providing
complainants with a summary of the Member State’s reply, whenever possible.

2. Make publicly available the list of ongoing EU Pilot dialogues and the status of each file.
Concerning relations with complainants when handling infringement complaints in general:

The Commission should:

3. Provide citizen-friendly information on its website and in the complaint form about the various
criteria it takes into account when deciding to close a case.

4. Be particularly careful in addressing separately all aspects of the complainant’s complaint in
the pre-closure letter.

5. Respond adequately to any further arguments from the complainant where the Commission
nevertheless decides to close the complaint. This should be done in the letter confirming that
the case will be closed.

6. Set an indicative deadline for initial analysis of complaints in CHAP and generalise the good
practice of sending a holding reply to the complainant when the initial assessment of the
complaint cannot be performed within this deadline.

7. To the extent that it does not already do so, when an individual/organisation submits a
complaint on a case which the Commission is already investigating, inform the complainant of
the progress of its on-going investigation and of its decision to close that case or to open an
infringement procedure.

Concerning transparency of the Commission’s action:

The Commission should:

8. Provide more information on its performance in resolving actual breaches of EU law under

pre-infringement procedures - and on the average duration of the process - in its annual report
on “ Monitoring the application of EU law”
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Emily O'Reilly European Ombudsman

Strasbourg, 14/09/2017

Annex |: Role of “EU Pilot” in the context of
infringement proceedings

The various stages of infringement proceedings

Each Member State is responsible for implementing EU law, by transposing directives and
ensuring that EU legislation is correctly applied and implemented. Under Article 17(1) of the
Treaty on European Union (TEU), the European Commission is in charge of monitoring the
correct application of EU law by Member States. One of the main ways the Commission carries
out its role of “guardian of the Treaties” is by launching infringement procedures if it considers
that a Member State has failed to transpose a directive correctly or on time, or has applied EU
rules incorrectly.

The Commission can investigate possible infringements on its own initiative, in response to
petitions addressed to the European Parliament or on the basis of complaints. The main
objective of the Commission’s action is to bring the irregular situation to an end as quickly as
possible: it has therefore developed pre-infringement tools to bring about solutions rather than
having to initiate an infringement procedure. When the Commission detects a possible
infringement, the first step is usually to obtain sufficient evidence that the alleged breach took
place and to solve the problem by working in partnership with the Member State concerned. If
the informal dialogue is unsuccessful, the Commission can open a formal infringement
procedure, which can culminate in referring the Member State to the Court of Justice of the EU.

The purpose of “EU Pilot”

The system called “EU Pilot” structures the informal stage of infringement proceedings. The
Commission announced its launch in its Communication “ A Europe of Results - Applying
Community Law” of 5 September 2007. It started to work i n April 2008 as an experiment with 15
volunteer Member States (hence the term “Pilot”). All other Member States subsequently signed
up. It replaced the previous practice whereby the Commission sent administrative letters to
Member States. By engaging in an informal yet structured dialogue with Member States, in a
spirit of sincere cooperation, the Commission aimed to find better responses to questions on the
correct interpretation, implementation and application of EU law, to accelerate the handling of
infringement complaints and reduce recourse to more formal infringement procedures.
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Unlike the formal infringement procedure [30] there is no specific legal basis for “EU Pilot”. It is
a working method based on an online database and a communication tool used by the
Commission and national governments to exchange information and legal analysis on potential
infringement cases. For each case, an individual file is created and questions are submitted to
the Member State concerned through the EU Pilot application. The Member State’s reply is then
assessed by Commission departments, which can ask for additional information. The database
manages complaints received from the public, as well as petitions from the European
Parliament and the Commission's own-initiative cases. In 2015 the Commission opened 881 new
EU Pilot files, among which 295 were triggered by complaints and 578 were opened on the
Commission's own initiative [31] .

Until January 2017, “EU Pilot” was used in nearly all cases before the Commission decided
whether to open an infringement procedure. In its new Communication “ EU law: Better results
through better application ” of 19 January 2017 [32] (“the 2017 Communication”), the
Commission announced that it would stop using “EU Pilot” automatically and that it would rely
on it only when it is deemed useful.

Procedural guarantees for complainants

Anyone can lodge a complaint against a Member State about any measure or practice from a
public authority which is considered incompatible with EU law. “EU Pilot” is only one step in the
handling of infringement complaints. Since September 2009, t he Commission uses a system
called " Complaint Handling - Accueil des Plaignants " (CHAP) for registering complaints. When
the Commission receives an infringement complaint, it is first registered in the CHAP database
. If the Commission considers that the complaint raises valid issues concerning a potential
infringement case, the complaint is then transferred into the EU Pilot application . Finally, if the
Commission decides to open a formal infringement procedure, the complaint is transferred into
an infringement database called NIF .

The Commission receives a large number of infringement complaints every year, the majority of
which are closed without opening an “EU Pilot”: in 2015 for example, the Commission handled 3
315 compilaints, out of which 85 % were closed without a discussion being held with Member
States because the Commission considered that it had no power to act, the correspondence did
not qualify as an infringement complaint, or the complaint was not grounded [33] .

The Commission acknowledges that complaints are an important source of information and
should be dealt with diligently. It has therefore established a number of administrative
guarantees for complainants through several Communications [34] .

Administrative guarantees for complainants include:

- registering all infringement complaints (subject to limited exceptions) and acknowledging
receipt within 15 working days;

- informing the complainant in writing when the Commission decides to further examine the
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complaint with the Member State (usually through “EU Pilot”);

- informing the complainant in writing when the Commission decides to close the case or to
open a formal infringement procedure;

- explaining why the Commission decides to close a case and sending what is referred to as a
“pre-closure letter” inviting the complainant to submit any comments within a period of four
weeks [35] .

The Commission has also set an objective to investigate complaints and decide whether to
open a formal infringement procedure or to close the case within one year from the date the
complaint is registered. Where this time limit is exceeded, the Commission must inform the
complainant in writing.

[1] For a detailed explanation of the various stages of infringement proceedings, the purpose of
EU Pilot and the procedural guarantees complainants enjoy, please see Annex I.

[2] See decisions closing inquiries O1/2/2009/MHZ on “public access to infringement procedure
documents held by the Commission” and O1/2/2011/OV on “the Commission's Communication
on relations with complainants in respect of the application of EU law”:

https://www.ombudsman.europa.eu/en/cases/decision.faces/en/4390/html.bookmark [Link]
https://www.ombudsman.europa.eu/en/cases/decision.faces/fr/54039/html.bookmark [Link]

[3] The handling of individual files is managed by the Directorates General (DGs), while the
Secretariat General is responsible for managing the application, providing guidance to DGs and
monitoring the whole process.

(4]
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC0119(01)&from=EN
[Link]

[5] Source: statistics provided by the Commission during the inquiry. More precisely, 90 cases
were closed without any further action and in 17 other cases a letter of formal notice was
issued.

[6] Source: statistics provided by the Commission during the inquiry.
[7]1 Multiple exchanges in the same case could be required if, for instance, the Member State
has not replied comprehensively to the issues raised by the Commission, the assessment of the

Member State's response led to new questions concerning compliance with EU law, or the
complainant submits new information to the Commission services.
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[8] Commission’s annual report on * Monitoring the application of EU law’ for 2015, p. 22.
There are, however, significant differences between Member States, from 57 days for Slovakia
to 85 days for France.

[9] Source: statistics provided by the Commission during the inquiry.
[10] See decisions on complaints 706/2007/BEH, 230/2011/EIS and 731/2012/JN.

[11] https://www.ombudsman.europa.eu/cases/decision.faces/en/52917/html.bookmark [Link]
[12] https://www.ombudsman.europa.eu/en/cases/decision.faces/en/49532/html.bookmark
[Link]

[13] Case n°420/2015/EIS.

[14] The number of new infringement procedures has decreased over the years, from 2.900 in

2009 to 742 in 2015.

[15] Commission’s “Methodology and explanations”, available at
http://ec.europa.eu/atwork/applying-eu-law/docs/annual_report_33/20160715_annual_report_2015_methodology e
[Link]

[16] This was not the case in 2008-2009, following the launch of “EU Pilot” and the creation of

the “CHAP” application: the Commission did not update its procedures on its relations with

complainants until 2012.

[17] https://ec.europa.eu/info/about-european-union/problems-and-complaints_en [Link]

[18] https://www.ombudsman.europa.eu/cases/decision.faces/en/53125/html.bookmark [Link]
[19] " Acknowledgements of receipt have taken, at times, weeks or even months. Replies have
been sent, in some cases, more than four months after the request and relevant information,

such as the opening of the EU Pilot investigation, has reached the complainant belatedly and

only when it explicitly requested it ." Ibid. Para 35.

[20] See decision on complaints 503/2012/DK, 403/2014/MHZ and 25/2013/ANA.

[21] https://lwww.ombudsman.europa.eu/en/cases/decision.faces/en/60417/html.bookmark
[Link]

[22] The problem can be better addressed by another mechanism, a preliminary Court ruling is
pending, the pursuit of the matter would be in contradiction with a new legislative proposal...

[23] In addition, the Commission explained that it reserves the right not to pursue certain
complaints, in accordance with the principles set out in its Communication, which points out that
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it will use its discretionary power regarding infringement proceedings in a strategic way. The
Commission explained that it focuses and prioritises its efforts on the most important breaches
of EU law by distinguishing between cases according to the added value which can be achieved
by an infringement procedure. In deciding which cases to pursue, the Commission takes into
account several factors including the nature and impact of the infringement, whether the case
can be satisfactorily dealt with by more appropriate mechanisms at national level, etc.

[24]
https://ec.europa.eu/info/about-european-union/problems-and-complaints/how-make-complaint-eu-level/submit-com
[Link]

[25] https://ec.europa.eu/assets/sg/report-a-breach/complaints_en/ [Link]

[26] Case C-562/14 P, Kingdom of Sweden v European Commission.

[27]
http://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/?lang_code=en
[Link]

[28] The annual report on “ Monitoring the application of EU law ” only contains summarized

information on the number of EU Pilot cases.

[29] Most EU Pilot files opened in 2015 related to five policy areas: Mobility and transport;
Internal market, industry, entrepreneurship and SMEs; Justice and consumers; Environment;
Taxation and customs.

[30] Which is governed by article 258 of the Treaty on the Functioning of the European Union
(TFEU).

[31] Commission’s annual report on * Monitoring the application of EU law’ for 2015, p. 20.

[32]
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC0119(01)&from=EN
[Link]

[33] Commission’s annual report on * Monitoring the application of EU law’ for 2015, p. 18.

[34] The Commission issued a first Communication “ to the European Parliament and the
European Ombudsman on relations with the complainant in respect of infringements of
Community law ” in 2002, notably in response to the Ombudsman’s inquiries and remarks. The
Commission updated its procedures through a second Communication “ updating the handling
of relations with the complainant in respect of the application of Union law” in 2012 and finally
in an annex to its 2017 Communication.

[35] Unless there are exceptional circumstances requiring urgent measures.
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