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A panaszos nyilvános hozzáférést kért az OLAF-tól három közös misszióról szóló jelentéshez
és ezek mellékleteihez. A dokumentumok a Bangladesből az EU-ba tartó csalárd
textilbehozatallal foglalkozó OLAF-vizsgálatról szóltak. Az OLAF megtagadta a hozzáférést, és
azzal érvelt, hogy a dokumentumok nyilvánosságra hozatala sértené a vizsgálat célját, ártana
a harmadik felek kereskedelmi érdekeinek, és hátrányosan befolyásolná a
dokumentumokban megnevezett személyek magánéletének és személyes adatainak
védelmét. Az OLAF rámutatott, hogy néhány tagállamban még folyamatban van a vámok
behajtására irányuló eljárás.
A panaszos az ombudsmanhoz fordult azzal az állítással, hogy az OLAF helytelenül tagadta
meg a kért dokumentumokhoz való hozzáférést.
Az OLAF véleményében kitartott az álláspontja mellett. Ismételten rámutatott, hogy
körülbelül 50 fellebbezéssel még mindig a különböző tagállamok nemzeti bíróságai
foglalkoznak, és ebből nagyjából 30 az Egyesült Királyságban van folyamatban.
Az ombudsman úgy vélte, hogy mivel a három közös misszióról szóló jelentés és ezek
mellékletei a folyamatban lévő nemzeti behajtási eljárásokban bizonyítéknak minősülnek, a
dokumentumok közzététele hátrányosan befolyásolná ezen eljárások célját. Mi több,
ésszerűen előrelátható volt, nem csak puszta feltételezés, hogy a kért dokumentumok
közzététele veszélyeztethetné a vonatkozó bizonyítékok hatékony felhasználását.
Az ombudsman ezért hivatali visszásság megállapítása nélkül zárta le a vizsgálatot.
The background to the complaint
1. The present complaint concerns a refusal to give public access to OLAF mission reports.
2. On 29 March 2011, the complainant, a lawyer in a Belgian law firm, submitted three
separate applications for public access under Regulation 1049/2001 [1] to the following
three documents:
1) Bangladesh - European Community - Final report of the joint mission of administrative
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cooperation in March 2007 (including all the annexes);
2) Bangladesh - European Community - Final report of the joint mission of administrative
cooperation in April 2008 (including all the annexes); and
3) Bangladesh Authorities (Export Promotion Bureau (EPB) - European Commission (OLAF)
Final report of the joint mission of administrative cooperation in March 2009 (including all
the annexes).
3. As the complainant did not receive a reply to his applications within the prescribed time
limit, he made a confirmatory application on 3 May 2011.
4. On 20 July 2011, OLAF refused access to the three documents on the grounds that public
access would undermine the purpose of an investigation, undermine commercial interests of
a third party, undermine OLAF's decision-making processes and undermine the protection of
privacy and personal data of persons identified in the documents.
5. By registered letter of 3 August 2011, the complainant made a confirmatory application. In
his letter, the complainant stated that, in the meantime, he had obtained access to the 2008
and 2009 mission reports (from the Belgian administration), but that he did not have the
2007 mission report and its annexes, or the annexes to the 2008 and 2009 mission reports.
He made various arguments as regards why these should be released.
6. As OLAF did not respond to the complainant's confirmatory application, he submitted a
complaint to the Ombudsman.
The subject matter of the inquiry
7. In his complaint to the Ombudsman, the complainant made the following allegation and
claim:

Allegation:
OLAF has wrongly refused access to: 1) the "Bangladesh - European Community Final report
of the joint mission of administrative cooperation in March 2007" (case OF/2006/0644),
including all the annexes; 2) all the annexes to the "Bangladesh - European Community Final
report of the joint mission of administrative cooperation in April 2008" (case OF/2007/0821);
and 3) all the annexes to the "Bangladesh authorities (EPB) - European Commission (OLAF)
Final report of the joint mission of administrative cooperation in March 2009" (case
OF/2007/0822).

Claim:
OLAF should grant access to the requested documents.
The inquiry
8. The complaint was forwarded to OLAF for an opinion. On 10 January 2012, the
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Ombudsman's services inspected OLAF's files. (The inspection concerned all the documents
requested by the complainant, and OLAF's three investigation files OF/2006/0644,
OF/2007/0821 and OF/2007/0822.) Three days later, OLAF sent its reply to the confirmatory
application. On 6 February 2012, the Ombudsman sent a copy of the inspection report to the
complainant and to OLAF. OLAF sent its opinion on 7 February 2012. The Ombudsman
forwarded the opinion to the complainant, inviting him to submit observations on the
opinion and the inspection report. The complainant however did not send any observations.
The Ombudsman's analysis and conclusions

A. Allegedly wrong refusal by OLAF to grant access to
mission reports and the related claim
OLAF's explicit decision on the confirmatory application
9. On 13 January 2012 - that is to say, after the Ombudsman had opened the present inquiry
and three days after the Ombudsman's inspection of the files - OLAF sent its reply to the
complainant's request for documents.
10. In its reply, by way of preliminary remark, OLAF pointed out that it was legally bound,
under the legislation governing OLAF investigations, to treat the information obtained during
its investigations as confidential and subject to professional secrecy (it referred specifically to
Article 8(2) of Regulation 1073/99 [2] ). OLAF pointed out that these rules on confidentiality
and professional secrecy seek to protect the purpose of investigations and the legitimate
rights of persons concerned.
11. OLAF also stated that, as the purpose of Regulation 1049/2001 is to provide public access
to documents, as a consequence, a document disclosed under Regulation 1049/2001 enters
into the public domain.
12. With respect to the complainant having obtained access to the 2008 and 2009 joint
mission reports, OLAF clarified that it itself had not disclosed these documents to the public
and that, therefore, the 2008 and 2009 mission reports may have been disclosed to private
persons in accordance with privileged access rights in the framework of national customs
duty recovery procedures. However, OLAF underlined, such privileged access did not
constitute public disclosure of documents under Regulation 1049/2001.
13. OLAF then described the content of the documents to which the complainant requested
access. It stated that the March 2007 joint mission report contained the results of the
verification of the authenticity/validity of Bangladesh Generalised System of Preferences
(GSP) certificates of origin (Form A) presented to the Member States in support of import into
the EU at a preferential tariff, and the definition of the originating status of these goods
under the GSP legislation. The annexes to the three joint mission reports, of 2007, 2008 and
2009, contained the following documents: reports of visits by OLAF investigators to the
Bangladeshi authorities as well as to the exporting companies concerned; correspondence
between OLAF, other Commission services and the competent Bangladeshi authorities;
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supporting documents exchanged during or after the missions, such as lists and copies of
GSP certificates of origin, lists of companies concerned by invalid or false certificates of origin
(Form A); and samples of Single Administrative Document (SAD) declarations.
14. OLAF thus confirmed its initial refusal to grant access. It stated that it still considered
that the release of the documents would undermine the purpose of an investigation,
undermine commercial interests of third parties and undermine the protection of privacy
and personal data of persons identified in the documents. OLAF no longer considered that
public access would undermine OLAF's decision-making processes.
15. As regards undermining the purpose of an investigation, OLAF stated that its
investigations into cases OF/2006/0644, OF/2007/0821 and OF/2007/0822 had ceased, but
that related follow-up proceedings at national level were ongoing and could lead to further
recoveries and/or criminal or administrative investigations by the national authorities of the
Member States. Therefore, the fact that the documents containing information on OLAF's
investigations in these cases were drawn up and/or exchanged during the investigation
phase, does not render the exception inapplicable, since it is foreseeable that the final
outcome of OLAF's investigations could be seriously undermined. It added that the ongoing
related proceedings in the Member States can be extremely lengthy, particularly where they
involve criminal or judicial appeals, and it is not exceptional for such cases to last more than
10 years.
16. OLAF stated, specifically, that, following its investigations, it transmitted information to
the competent customs authorities of the 18 Member States concerned to enable them to
initiate recovery proceedings and/or decide whether additional criminal or administrative
proceedings should be conducted. OLAF underlined that not all of the related proceedings
had been completed in Belgium, Germany, Spain, the UK, Italy and the Netherlands. The
information contained in the requested documents concerns similar textile products and the
same exporters and is relevant for the proceedings in various Member States. Therefore, it
stated, the disclosure of information relating to imports from those companies, in a given
Member State, may have a direct impact on ongoing proceedings in another Member State.
Given that a reasonable period of time for the conclusion of these proceedings has not yet
elapsed, the disclosure of this information would prejudice the outcome of these
proceedings.
17. OLAF further argued that the disclosure of the requested documents would reveal
commercial and financial information of the operators in the various Member States
concerned and could compromise the effective use of evidence in legal proceedings and
ongoing customs duty recovery procedures in the Member States. Therefore, not only the
purpose of the follow-up activities of the Member States but also the purpose of the
follow-up activities of the Commission (namely the recovery of the customs duties) would
clearly be undermined, to the detriment of the EU budget.
18. In this regard, OLAF referred to the judgment of the General Court in Franchet and Byk [3]
, in which the Court considered that disclosure of documents which could constitute
evidence in national court proceedings could compromise the effective use of this evidence
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by the national authorities. OLAF also referred to the judgment of the General Court in
Dalmine Spa v Commission [4] , where the Court ruled that communication of information to
undertakings relating to an ongoing investigation might prejudice the effectiveness of the
Commission's investigation in that it would enable the undertakings in question to identify
what information was already known to the Commission and therefore what information
could still be concealed from it. The General Court also recognised that even a party subject
to an investigation may be refused certain information if the disclosure of that information
prejudices the effectiveness of that investigation. OLAF argued that this reasoning applied a
fortiori to disclosure of information to the public.
19. OLAF also argued that all the requested documents were part of the information
exchanged between the Commission (OLAF) and the competent Bangladeshi authorities in
accordance with Articles 19 and 20 of Regulation 515/97 [5] . This Regulation provides the
legal basis for mutual assistance and close cooperation between the administrative and
customs authorities of the Member States (or third countries) and the Commission. The
requested documents contain, more particularly, operational information exchanged in the
framework of the investigations by OLAF and the customs authorities of the Member States,
as well as consultations on the interpretation of rules of origin for textiles in specific cases.
This information is protected by the obligation of professional secrecy set out in Article 45 of
Regulation 515/97, which states that any information transmitted pursuant to the Regulation
must not be sent to persons other than those in the Member States or within the EU
institutions whose functions require them to know or use it.
20. OLAF cited Article 45(3) of Regulation 515/97, which states: " paragraphs 1 and 2 shall not
preclude the use of information obtained under this Regulation in any legal action or proceedings
subsequently initiated in respect of failure to comply with customs or agricultural legislation ".
OLAF, however, pointed out that the complainant's application for public access was dealt
with under Regulation 1049/2001, and not within the context of legal proceedings. In the
present case, the public disclosure of the requested documents would be contrary to the
purposes of Regulation 515/97 and to OLAF's future ability to conduct investigations in
cooperation with the competent customs authorities of the Member States and of third
countries.
21. OLAF further stated that the annexes to the joint mission reports contained
correspondence with the competent Bangladeshi authorities, exchanged in the framework of
a specific investigation conducted by OLAF and the customs authorities of the Member
States for the purpose of detecting possible fraud and any other illegal activity prejudicial to
the EU budget. Putting these documents into the public domain would give the public an
insight into the working methods of OLAF and the customs authorities of the Member States
in their investigations of customs fraud cases.
22. OLAF stated that, moreover, the future of OLAF's own investigations would be affected
by public access to the requested documents. In matters like the present one, there is a
necessity to preserve OLAF's ability to conduct investigations in cooperation with its
counterparts in the Member States and in third countries, without the need to consider that
their correspondence might be disclosed to the public after the adoption of the OLAF final
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case report. The information exchanged in the present case between the Bangladeshi
authorities and OLAF concerns not only the specific investigations, but also, more generally,
the investigation strategy, actions taken and operational actions conducted. Putting this kind
of information into the public domain would enable importers to find ways to evade duties
to be paid to the EU budget and to circumvent rules of the EU customs legislation. Moreover,
the third country authorities would refrain from providing complete information to OLAF. As
this information is necessary for the cooperation and mutual assistance between the
Commission and the national customs authorities in order to fight fraud, it would deprive
OLAF of essential information to launch, conduct and successfully finalise current and future
anti-fraud investigations. OLAF pointed out that there are, currently, ongoing investigations
in respect of further suspected similar irregularities concerning imports of textiles declared
as originating in Bangladesh. It stated that disclosure of the documents could prejudice these
investigations.
23. OLAF also argued that part of the requested documents included personal data of
identified individuals which cannot be disclosed to the public. The documents more
particularly included personal data of Commission employees, of officials of authorities of
the Member States and Bangladesh, and of employees of private entities. Disclosure of these
personal data in the context of the ongoing follow-up proceedings would, in violation of
Regulation 45/2001, clearly undermine the privacy and the integrity of the individuals
concerned. OLAF stated that it must take all measures necessary to avoid exposing the
persons concerned to undue external pressure which would result in a serious undermining
of possible future OLAF investigations and OLAF's decision-making process. The public
disclosure of the officials' names may facilitate or encourage criticism against them, which,
by express design or inevitable effect, would interfere with OLAF's ability to conduct this kind
of investigation independently. Furthermore, it would harm the cooperation between OLAF
and the competent authorities of Member States. Ultimately, this would interfere with OLAF's
capacity to adopt final positions free from external influences in the general interest.
24. OLAF also stated that the requested documents contained the names of the companies
which were subject to verification activities in the framework of the Bangladesh-OLAF joint
missions. The information in the documents includes the identities of the companies
concerned by invalid or false certificates of origin Form A. Public disclosure of these names
would harm the reputation of legal entities. Revealing the names of the legal entities involved
in such an investigation would show them in a negative light, give rise to possible
misrepresentations of their actions and, consequently, harm their reputation and other
legitimate business interests.
25. Furthermore, OLAF stated, some of the annexes to the joint mission reports are copies
of the reports drawn up by the officials of the joint missions following visits to the premises
of the private entities concerned. Parts of these annexes contain commercially sensitive
information on the private entities, the disclosure of which could harm their commercial
interests. In particular, the disclosure of these documents would reveal information on the
commercial secrets of private companies, such as composition of production, market share,
manufacturers of textile products and ongoing legal proceedings related to the private
companies. Clearly, disclosure of this information to the public would harm the legitimate
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business and commercial interests of the undertakings concerned.
26. OLAF also stated that most of the annexes were third-party documents from the
Bangladeshi authorities and that, in accordance with Article 4(4) of the Regulation, it would
have to consult the Bangladeshi authorities with a view to assessing whether the exceptions
apply, unless it was clear that the documents shall or shall not be disclosed. In OLAF's view, it
was clear, however, on the basis of the reasons set out above, that the disclosure of the
requested documents would undermine the purpose of its investigations, as it would
hamper ongoing exchange of information with the relevant authorities of the Member States
and Bangladesh under Regulation 515/97. Therefore, consultation of the Bangladesh
authorities was not necessary.
27. As regards whether there was an overriding public interest in disclosure, OLAF argued
that, given the nature of its anti-fraud investigations, and in particular the confidential nature
of evidence collected by it, there must be very clear elements demonstrating the existence of
an overriding public interest to justify putting evidence from the investigation file into the
public domain. However, on the basis of the above, OLAF considered that there were no
elements that would show the existence of an overriding public interest in disclosure of the
refused documents that would outweigh the interests in protecting OLAF's capacity to carry
out anti-fraud investigations, including the capacity of the national authorities to take
decisions or further actions following such investigations.
28. Finally, OLAF stated that it had examined the possibility of granting partial access to the
requested documents, but that, as the information they contained fell entirely under at least
one of the exceptions invoked, partial access was not possible.

Arguments presented to the Ombudsman in the course of
the inquiry
29. In its opinion submitted to the Ombudsman, OLAF stated that the grounds for refusing
access to the requested documents were set out in its reply of 13 January 2012 to the
confirmatory application (see paragraphs 9-28 above). OLAF, however, also drew the
Ombudsman's attention to the particular aspects of the present case, namely that about 50
sets of appeal proceedings were still ongoing in the national courts of various Member
States, of which about 30 were in the UK, and that the requested documents contain
personal data of identified individuals and data of companies involved in the verifications by
the missions. OLAF also pointed out that the complainant, a Belgian lawyer, had not
indicated on behalf of which client he was acting. OLAF stated that a company which is
subject to recovery procedures can, exercising its rights of defence, seek access to the
relevant documents in the context of these recovery procedures and related court or
repayment/remission procedures (" REM/REC procedures ") [6] .
30. OLAF also apologised for the delay in the handling of the requests for access.
31. On 10 January 2012, during the inspection carried out by the Ombudsman's services,
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OLAF's representatives pointed out that, during the 2009 mission, OLAF had obtained the
four following documents for each of the over 3 000 fraudulent importations: i) form A — a
document issued by the Bangladeshi authorities according to which goods are entitled to the
preferential tariff; ii) a commercial invoice; iii) a transport document/bill of lading; and iv) the
Bangladeshi customs document for export. OLAF stated that documents iii) and iv) had been
falsified and then used to obtain the Form A, which had thus been unduly obtained. The
OLAF representatives further explained that the OLAF investigation into the fraudulent
import of textiles from Bangladesh had started in 2006, that there had already been four
OLAF missions to Bangladesh, and that a fifth mission was planned. They also mentioned
that the files to which the complainant requested access comprised thousands of pages.
32. During the inspection, OLAF provided for each of the three OLAF investigation files a
copy of: 1) the OLAF Final Case Report; 2) the Case closure note; and 3) the OLAF Follow-up
Recommendation, as well as a copy of a follow-up letter that OLAF had sent to all the
Member States and to the Bangladeshi authorities on, respectively, 14 and 17 September
2010. In reply to the question what the current position was with regard to the follow-up
actions in the Member States, the OLAF representatives provided a printout of the
"OWNRES" database which indicated the status (open/closed) of the administrative or judicial
procedures in various Member States.
33. The complainant did not submit observations on the Commission's opinion or on the
inspection report. In a telephone conversation with the Ombudsman's Office on 11
September 2012, the complainant indicated that he had nothing to add and that he
maintained his complaint.

The Ombudsman's assessment
34. The Ombudsman first notes that the documents requested by the complainant, in
particular the annexes to the final reports of the joint missions, are very voluminous and
comprise, in total, several thousands of pages. They are:
I. Final report of the joint mission of administrative cooperation (OF/2006/0644) of 29
March 2007, including the following 9 annexes (containing a total of 643 pages) :
1) An OLAF report of a visit (29 March 2007) to the Bangladesh National Board of Revenue
(NBR) and documents received from the NBR;
2) An OLAF report of a visit (29 March 2007) to a Bangladeshi exporters association and
documents received from the association;
3) A statement by the EPB and a list of false certificates for Denmark and the UK identified
during the mission;
4) An OLAF report of a visit (24 March 2007) to an exporter, and supporting documents;
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5) List of invalid GSP Forms A (identified during the mission) concerning two exporters;
6) List of certificates still to be verified by the EPB;
7) Supporting documents relating to an exporter;
8) Supporting documents relating to an exporter; and
9) A CD-ROM provided by the EPB with a master list of forms A issued by the EPB in
Bangladesh for exports between January 2004 and February 2007 containing the names of
exporter and importer companies.
II. 7 annexes to the Final report of the joint mission of administrative cooperation
(OF/2007/0821) of 24 April 2008:
1) Lists of false certificates;
2) List of altered certificates;
3) Witness statement by the Director of an exporting company; official and false EPB letters
to the UK Customs;
4) False EPB letters to the customs authorities in various Member States;
5) + 6) a CD-ROM with export files from the Bangladesh NBR and data from the EPB data
base; and
7) List of certificates still to be verified by the EPB.
III. 11 annexes to the Final report of the joint mission of administrative cooperation
(OF/2007/0822) of 25 March 2009:
1) Statement by the EPB and list of false GSP certificates;
2) Statement by the EPB in relation to invalid certificates issued by the EPB on the basis of
false information provided by exporters, and list of the certificates;
3) List of companies concerned by invalid certificates;
4) Letters from the EPB to the NBR of March 2009;
5) Letter from the NBR to the EPB, and a CD-ROM containing export records of two
companies;
6) Statement by the Director of an exporting company, and letter from a Bangladeshi
exporters association to the EPB (with a translation into English);
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7) Statement by an EPB Director concerning a company (with a translation into English);
8) Samples of Single Administrative Documents (SADs) from a customs office;
9) Lists of GSP certificates of eight companies provided by OLAF to the EPB;
10) Annex 10 consisted of four boxes of documents concerning 3 311 fraudulent imports of
textiles from Bangladesh into the EU by eight companies. For each single fraudulent import,
the box contained the 4 forms described above (namely i) form A; ii) a commercial invoice; iii)
a transport document/bill of lading; and iv) the Bangladesh customs document for export);
and
11) Documentation provided by the EPB to OLAF (lists of EPB copies of GSP certificates and
lists of certificates with discrepancies).
35. The Ombudsman notes that, in its opinion, OLAF stated that the complainant had not
indicated on behalf of which client he was acting. It added that a company which is subject to
recovery procedures can, exercising its rights of defence, seek access to the relevant
documents in the context of these recovery procedures and related court or
repayment/remission procedures. The Ombudsman considers that this argument is not
relevant, in the context of the present case. She notes that the fact the complainant
obtained, from the Belgian authorities, copies of two of the documents he had originally
requested from the Commission (see paragraph 5 above), or the fact that the complainant,
or any other party, might obtain similar access to other requested documents from a
national authority, has no bearing on the question of whether OLAF should grant public
access to the same documents under Regulation 1049/2001. The rights of access to files held
by national authorities are subject to criteria and conditions which are specific to the
procedures in which those files are used by the national authorities. The fact that a party
may obtain individual access to such files from a national authority does not imply that an EU
institution should or should not, pursuant to Regulation 1049/2001, grant public access to
the same files.
36. The Ombudsman also notes that the question of whether the exceptions referred to by
OLAF could validly be invoked needs to be assessed in relation to the situation at the time
OLAF adopted the decision on the confirmatory application [7] , which was 13 January 2012.
Any later developments are irrelevant in this respect. The Ombudsman notes that OLAF
investigations OF/2006/0644, OF/2007/0821 and OF/2008/0822 [8] were closed on 14
December 2009. The final case reports concluded that no further operational activities by
OLAF were necessary and that the cases could be closed, with financial follow-up. The case
closure notes were therefore accompanied by (financial) Follow-up Recommendations, which
set out that OLAF should monitor the recovery by 18 Member States of the established
amounts in (evaded) customs duties (amounting to a total customs debt of more than EUR
30 million). It also appeared from the inspection that OLAF transmitted all the information
concerning its findings relating to the fraud, including the mission reports, to the Member
States. In particular, on 28 July 2009, OLAF informed all the Member States about the mission
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findings and requested them to recover the customs duties. On 14 September 2010, OLAF
again wrote to all the Member States sending its last mission report for information and
follow-up. OLAF pointed out that even the Member States that had not yet received imports
of textiles from Bangladesh were also potentially concerned by the imports since the actual
imports of the goods might have taken place in another Member State.
37. As regards ongoing procedures in the Member States, information extracted from
OLAF's internal database (OWNRES) showed the amounts of customs duties established,
recovered and subject to administrative and/or judicial appeals in the Member States. A
printout from the database (dated 23 November 2011) showed that many recovery
proceedings in the Member States were still ongoing (over 100) at the time OLAF replied to
the confirmatory application. In its reply, OLAF explicitly referred to ongoing proceedings in
Belgium, Germany, Spain, the UK, Italy and the Netherlands. Later, in its opinion, OLAF again
confirmed that approximately 50 sets of appeal proceedings were ongoing in the national
courts of several Member States, of which about 30 were in the UK.
Preliminary remark concerning categories of documents of the same nature
38. The Ombudsman notes from the list of documents set out above that the complainant's
request in fact covers 28 sets of documents, some of which are extremely voluminous and
therefore stored on CD-ROM. It is worth noting that annex 10 to the March 2009 joint
mission report alone comprises 4 large boxes of documents.
39. According to the EU case-law, certain conditions need to be fulfilled in order for an
institution to invoke the exceptions set out in Article 4 of Regulation 1049/2001. First, the
examination required for the purposes of processing a request for access to documents
must be specific in nature. The mere fact that a document concerns an interest protected by
an exception is not sufficient to justify application of that exception since limiting or
excluding public access to a document may be justified only if the institution has previously
assessed whether access to the document would specifically and effectively undermine the
protected interest. The risk of a protected interest being undermined must be reasonably
foreseeable and not purely hypothetical. Furthermore, the institution needs to carry out its
relevant analysis (i) "on a document-by-document basis" and (ii) "in an individual and specific
way" [9] .
40. However, the Ombudsman recalls, an individual and specific examination of each
document may not be necessary where, due to the particular circumstances of the individual
case, it is obvious that access must be refused, or, on the contrary, granted. In Sweden and
Turco v Council and later in Commission v Technische Glaswerke Ilmenau , the Court of Justice
held that, in assessing whether releasing a document would undermine a protected interest,
it is in principle open to the institution to base its decisions on general presumptions which
apply to certain categories of documents, as considerations of a generally similar kind are
likely to apply to requests for disclosure relating to documents of the same nature [10] .
41. In the present case, it is clear that, when invoking the various exceptions of Article 4 of
Regulation 1049/2001, OLAF proceeded, not to a document-by-document examination, but
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to an overall examination of all the documents.
42. The inspection of the documents has shown that all the documents to which access was
requested can indeed be considered to form part of a category of documents of the same
nature , namely, OLAF (joint) mission reports containing the results of an OLAF investigation
into the fraudulent importation of textiles from Bangladesh into the EU, and the supporting
documents/proof for (annexes to) these mission reports. The Ombudsman does
nevertheless note that, as regards the content of the various documents, OLAF, in its reply to
the confirmatory application, did not merely refer to the "annexes" to which the complainant
had requested access. On the contrary, OLAF provided a more detailed description of those
documents on page 3 of its reply to the confirmatory application, where, before examining
the various exceptions, it described the content of i) the March 2007 joint mission report, and
of ii) the various annexes to the three joint mission reports (see paragraph 13 above).
43. OLAF relied on three exceptions in order to refuse access to the documents. The
Ombudsman will first analyse whether OLAF could invoke the exception set out in Article
4(2), third indent, of the Regulation.
The purpose of inspections, investigations and audits (Article 4(2), third indent, of
Regulation 1049/2001):
44. The Ombudsman notes that, in its reply to the confirmatory application, OLAF stated that
Regulation 1073/99 requires it to treat the information it obtains during investigations as
confidential and subject to professional secrecy and that the rules on confidentiality and
professional secrecy are intended to protect the purpose of investigations and the legitimate
rights of persons concerned. OLAF also referred to Article 45 of Regulation 515/97.
45. Article 8(1) of Regulation 1073/99 states that "[i] nformation obtained in the course of
external investigations, in whatever form, shall be protected by the relevant provisions ".
Among these relevant provisions is Regulation 515/97/EC, which provides the legal basis for
mutual assistance and close cooperation between the administrative and customs
authorities of the Member States (or third countries) and the Commission (and thereby
OLAF). OLAF explained that the documents requested by the complainant contain
operational information exchanged between OLAF and the customs authorities of
Bangladesh and the Member States and that, on the basis of Article 45 of Regulation
515/97/EC, this information was protected by an obligation of professional secrecy. Article
45(1) to (3) of Regulation 515/97/EC state:
" 1. [...] any information transmitted pursuant to this Regulation shall be of a confidential
nature , including the data stored in the CIS [Customs Information System]. It shall be covered
by the obligation of professional secrecy and shall enjoy the protection extended to like
information under both the national law of the Member States receiving it and the
corresponding provisions applicable to Community authorities .
In particular, the information referred to in the first subparagraph may not be sent to
persons other than those in the Member States or within the Community institutions whose
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functions require them to know or use it . Nor may it be used for purposes other than those
provided for in this Regulation, unless the Member State, or the Commission, which supplied it or
entered it in the CIS has expressly agreed, subject to the conditions laid down by that Member
State or by the Commission and insofar as such communication or use is not prohibited by the
provisions in force in the Member State in which the recipient authority is based.
2. [...] information concerning natural and legal persons shall be transmitted under this
Regulation only where strictly necessary to prevent, investigate or take proceedings in
respect of operations in breach of customs or agricultural legislation .
3. Paragraphs 1 and 2 shall not preclude the use of information obtained under this Regulation in
any legal action or proceedings subsequently initiated in respect of failure to comply with customs
or agricultural legislation " (emphasis added).
46. The Ombudsman notes that, until now, the Court of Justice has expressly acknowledged
the possibility of relying on general presumptions applying to certain categories of
documents in three specific circumstances, namely, procedures for reviewing State aid [11] ,
merger control procedures [12] and proceedings pending before the European Union Courts
[13] . The Court, in LPN v Commission [14] , acknowledged that such general presumptions
should also apply to the pre-litigation phase of infringement procedures under Article 258
TFEU. However, the Court has not yet had an opportunity to take a position on whether the
possibility of relying on such general presumptions should also apply to an investigation
conducted by OLAF and to subsequent national proceedings based on OLAF's findings,
including proceedings initiated by the customs authorities of the Member States following
reception of information from OLAF.
47. While it is for the European Court of Justice to rule on whether the Commission v
Technische Glaswerke Ilmenau case-law can be extended to cover the documents in an OLAF
investigation file, the Ombudsman is of the view that Regulation 1073/99 and Regulation
515/97 do give grounds for a general presumption that disclosure of documents in the file of
an ongoing OLAF investigation, in principle, would undermine the purpose of that ongoing
investigation. Indeed, similar to the rules limiting access to the files in State aid or merger
control procedures, the Articles cited above contain strict rules limiting access to the
information obtained by OLAF and transmitted to the Member States in the framework of an
external investigation.
48. The general presumption set out above applies while OLAF is investigating a matter.
49. In the present case, it is clear that OLAF's investigation was closed on 14 December 2009.
Therefore, no general presumption can exist that disclosure of the requested case-specific
documents would undermine the purpose of OLAF's closed investigation - or of future OLAF
investigations.
50. However, when it closed its investigation, OLAF transmitted all its findings and the
evidence supporting them - including the three joint mission reports and annexes to which
the complainant requested access - to the customs authorities of the Member States. On the
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basis of the information transmitted by OLAF to the Member States, the customs authorities
of the Member States started proceedings for the recovery of customs duties. As OLAF
indicated in its reply of 13 January 2012 to the confirmatory application and in its opinion of
7 February 2012, several sets of recovery proceedings at national level were ongoing at that
time. Moreover, related appeal proceedings were also before the national courts.
51. As already stated above, all the documents to which the complainant requested access
constitute a category of documents of the same nature, namely (joint) mission reports
containing the results of an OLAF investigation into the fraudulent importation of textiles
from Bangladesh into the EU, including the supporting documents (annexes). Those
documents clearly fall within the activity of "investigation", within the meaning of Article 4(2),
third indent, of Regulation 1049/2001. Moreover, seen from the perspective of the national
recovery proceedings, all those documents constitute evidence in those proceedings. In this
respect, the Ombudsman points out that Article 9(2) of Regulation 1073/99 explicitly provides
that reports drawn up by OLAF following an investigation (namely, specifying the facts
established, the financial loss, if any, and the findings of the investigation) " shall constitute
admissible evidence in administrative or judicial proceedings of the Member State in which
their use proves necessary, in the same way and under the same conditions as administrative
reports drawn up by national administrative inspectors ". On the basis of the above, the
Ombudsman concludes that, in the present case, given that several sets of national recovery
proceedings were still ongoing, OLAF could rely on the presumption that disclosure of the
documents in the OLAF's joint mission reports would undermine the purpose of these
ongoing national recovery proceedings. In this context, OLAF correctly pointed out that
disclosure of the documents could compromise the effective use of the evidence in the
ongoing customs duty recovery proceedings. In Franchet and Byk , to which OLAF also
referred, the General Court held that granting access, even partial, to documents sent to
national authorities which showed, in OLAF's view, different irregularities could compromise
the effective use of this material by the national authorities, given that the persons
implicated in the suspected irregularities could act in such a way as to prevent the efficient
conduct of the various procedures or investigations [15] . In the present case, which, at the
national level, concerns the recovery of customs duties, it is reasonably foreseeable and not
purely hypothetical that the disclosure of information contained in the OLAF joint mission
reports and annexes could compromise the effective use of that evidence.
52. The Ombudsman notes that OLAF requested the national authorities, in the framework
of its financial monitoring, to keep it informed about the outcome of the recovery
proceedings. This is clearly shown by OLAF's OWNRES database, which contained an
overview of the ongoing or closed proceedings in the 18 Member States. It is also on the
basis of the information obtained from the national authorities that OLAF was able, in its
reply to the confirmatory application, to state that several sets of recovery proceedings in
specific Member States were still ongoing.
53. According to the case-law, the above general presumption is rebuttable. It is thus up to
the complainant to demonstrate that a given document to which he requested access is not
covered by that presumption or that there is an overriding public interest justifying the
disclosure of the document [16] . It is obviously difficult for a person making a request for
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access to rebut such a general presumption with regard to a given document if that person is
not given access to that document. However, the Ombudsman has the possibility of doing so
ex officio . In the present case, the Ombudsman inspected all the documents to which the
complainant requested access and came to the conclusion that there is no document whose
release would not undermine the national recovery proceedings, since it is reasonably
foreseeable, and not purely hypothetical, that every single document constitutes relevant
evidence in the recovery proceedings. It should be borne in mind in this respect that OLAF
sent the entire joint mission reports (namely, with all the annexes containing the supporting
evidence) to the national customs authorities so that the latter could initiate recovery
proceedings.
54. The Ombudsman further considers that, since all the documents fall entirely under the
exception set out in Article 4(2), third indent, of Regulation 1049/2001, OLAF correctly
concluded that no partial access could be granted.
55. OLAF also correctly concluded that there was no overriding public interest in disclosure.
The Ombudsman notes, in this respect, that the complainant himself did not refer to an
overriding public interest. OLAF, ex officio , analysed whether there was such an overriding
public interest and correctly concluded that there were no elements that would show the
existence of an overriding public interest in disclosure of the refused documents. Having
inspected the documents, the Ombudsman is convinced that no public interest would be
served by the disclosure of the documents.
56. For the sake of completeness, the Ombudsman notes from the inspection that most of
the annexes to the joint mission reports were third-party documents originating from the
Bangladeshi authorities, for which Article 4(4) of Regulation 1049/2001 provides that the
institution shall consult the third party with a view to assessing whether an exception in
paragraph 1 or 2 is applicable, unless it is clear that the documents shall not be disclosed. In
the present case, on the basis of the findings above, the Ombudsman considers that OLAF
correctly took the view that it was clear that disclosure of the requested documents would
undermine the purpose of the investigation by the national customs authorities, and that
therefore no consultation of the Bangladeshi authorities was necessary.
57. Considering the Ombudsman's finding that OLAF correctly concluded that all the
documents to which access was requested were covered by the exception set out in Article
4(2), third indent, of the Regulation, there is no need for the Ombudsman to analyse the two
further exceptions invoked by OLAF.
58. The Ombudsman concludes that the present decision concerns the legal situation including the national recovery proceedings which were ongoing - at the time of OLAF's reply
to the confirmatory application (that is to say, 13 January 2012). It is not excluded that all
those recovery proceedings have in the meantime been concluded. The Ombudsman
therefore points out that nothing prevents the complainant from making a new request for
access to OLAF, which would then have to take into consideration the latest legal
developments in the case, more particularly whether proceedings at the national level are
still ongoing.
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B. Conclusion
On the basis of the inquiry into this complaint, the Ombudsman closes it with the following
conclusion:
There was no maladministration by OLAF.
The complainant and OLAF will be informed of this decision.

Emily O'Reilly
Done in Strasbourg on 11 December 2013
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