European Ombudsman

Décision dans l’affaire 1991/2019/KR portant sur
l’action de la Commission européenne concernant
l’évaluation de la durabilité des projets gaziers qui
figurent sur la liste actuelle des projets d’intérêt
commun
Décision
Affaire 1991/2019/KR - Ouvert le 10/02/2020 - Décision le 17/11/2020 - Institution
concernée Commission européenne ( Poursuite de l'enquête non justifiée ) |

L’affaire concernait l’ajout de projets gaziers à la liste des projets d’intérêt commun (PIC) de
l’Union européenne pour 2019, à savoir des projets d’infrastructure énergétique
transfrontaliers qui devraient contribuer à la réalisation des objectifs de la politique
énergétique et climatique de l’Union. Le plaignant craignait que la durabilité des projets
gaziers figurant sur cette liste n’ait pas été évaluée de manière satisfaisante, conformément
aux exigences.
La Commission avait déjà reconnu que l’évaluation de la durabilité des projets gaziers à
l’étude n’avait pas été optimale en raison d’un manque de données et de méthodes
inadéquates. Au cours de l’enquête, la Commission a informé la Médiatrice qu’elle modifiait
le critère utilisé pour évaluer la durabilité des projets susceptibles d’être inclus sur la
prochaine liste des PIC, qu’elle dressera en 2021.
Cette modification devrait notamment tenir compte, dans l’évaluation des projets, du bilan
des émissions de CO 2 et de méthane, ainsi que des incidences en matière d’efficacité.
L’indicateur devrait refléter l’incidence attendue de l’infrastructure sur l’intensité globale des
gaz à effet de serre découlant de la production d’énergie dans un État membre de l’Union
donné et les émissions liées au fonctionnement de l’infrastructure elle-même.
La Médiatrice se félicite du fait que la Commission veillera à ce que cette modification soit
effective avant la prise de décision concernant la prochaine liste des PIC. La date d’adoption
de la prochaine liste des PIC est prévue pour le dernier trimestre de 2021.
Compte tenu des objectifs de l’Union en matière de changement climatique et de durabilité,
il est regrettable que des projets gaziers aient été inclus sur les précédentes listes de PIC
sans que leur durabilité ait été correctement évaluée. Il n’a donc pas été possible de les
classer pour déterminer quels étaient les projets les plus durables. Toutefois, la Commission
prend les mesures nécessaires à cet égard, de sorte qu’aucune autre enquête de la
Médiatrice n’est justifiée à ce stade.
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Background to the complaint
1. Projects of Common Interest (PCIs) are key cross border infrastructure projects that link
the energy systems of EU countries, with a view to helping the EU achieve its energy policy
and climate objectives. Every two years since 2013, the European Commission has drawn up
a list of PCIs (the PCI list). Projects included on this list can benefit from accelerated planning
and permit procedures, and can be eligible for EU funding under the Connecting Europe
Facility [1] .
2. The TEN-E Regulation [2] establishes a framework for the identification, planning and
implementation of PCIs. It identifies nine strategic geographical energy infrastructure priority
corridors in the fields of electricity, gas and oil.
3. The complainant works for an environmental NGO. Between 19 and 28 October 2019, the
complainant and the Commission exchanged a number of emails on the inclusion of fossil
fuel projects on the fourth PCI list (the most recent list). The complainant was concerned
about the sustainability of a particular gas project and how this had been assessed before
the Commission decided to include the project on the PCI list.
4. In this exchange, the Commission referred to an opinion of the Agency for the
Cooperation of Energy Regulators (ACER), which raised concerns about how the sustainability
of gas projects is assessed in the context of drawing up the PCI list, and what that means for
the long-term viability of those projects. [3]
5. The Commission indicated to the complainant that it is working on improving the
analytical tools and procedures for assessing the sustainability of gas projects as part of the
analysis of candidate projects for future PCI lists.
6. However, the complainant reiterated its concerns that the fourth PCI list contains projects
that had not been assessed in a meaningful way for climate or sustainability impacts.
Dissatisfied with the Commission’s answer, the complainant turned to the Ombudsman on
29 October 2019.
The inquiry
7. The Ombudsman opened an inquiry to examine if and how the Commission has sought to
ensure that the sustainability of gas projects was assessed before they were included on the
PCI list. [4]
8. In the course of the inquiry, the Ombudsman sent detailed questions to the Commission
[5] and received its reply [6] , on which the complainant commented [7] .
9. On 22 September 2020, the Ombudsman’s inquiry team asked the Commission for an
update as regards the new sustainability criterion that it had announced for mid-2020, as
well as a related study. The Commission provided the update on 27 October 2020.

Arguments presented to the Ombudsman
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Previous sustainability assessments of PCIs
10. The Commission said that, prior to the fourth PCI list, the sustainability of candidate gas
projects was assessed in different manners. However, a lack of uniformly available,
consistent and accurate data had prevented a fully satisfactory and consistent assessment.
An objective for the fourth PCI list was to correct this. As such, the European Network of
Transmission System Operators for Gas (ENTSOG) [8] was tasked to include a sustainability
assessment in its cost/benefit analysis. This was to ensure the uniform assessment and
consistency required for sustainability, to be used in the ranking of candidate gas projects.
For the first time an attempt was made at quantifying sustainability benefits in the form of
CO 2 emissions reduction.
11. The Commission said that ENTSOG’s proposed approach was based on assumptions that
all gas projects would automatically show only positive benefits towards CO 2 mitigation,
because of fuel switches from coal to gas, and a significant share of renewable gas [9] .
Negative impacts, such as possible increases in greenhouse gasses, were not taken into
account. As no detailed analysis of the different situations in the individual countries was
undertaken, real project specific sustainability benefits would remain invisible and
unquantifiable. This approach therefore did not enable any distinction to be drawn between
projects that truly bring sustainability benefits and those that do not and which might even
increase greenhouse gas emissions. The Commission indicated that it realised the flaws in
the sustainability assessment of candidate gas projects when the assessment methodology
for the fourth PCI list was developed and applied in the spring of 2019.
12. In September 2019, the gap in the assessment methodology was referred to publicly by
ACER. It noted that the approach adopted in the PCI selection process, namely of not using
the sustainability assessment provided by ENTSOG and not suggesting any alternative, leads
to significant gaps in the assessment of important merits or disadvantages of the projects.
According to ACER, the absence of a sound assessment of the projects’ contribution to
sustainability leads to great uncertainty and doubts about the viability (or even the need) for
the projects in the long run.
13. The Commission noted that the sustainability assessment did not form a basis for
awarding these gas projects PCI status. It said that all gas projects on PCI lists “ so far have
shown contributions to the rest of the criteria [..] on the basis of which they have been chosen as
PCIs ” [10] .
14. The complainant disagreed with the Commission’s conclusion that the sustainability of
gas projects on the PCI-list had been assessed appropriately. He argued that the ACER
opinion indicated that the assessment was flawed, and that it thus cannot be fully compliant
with EU law. The complainant remained of the view that the Commission should reassess all
fossil fuel projects on the current PCI list.
Future sustainability assessments of PCIs
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15. The Commission stated that an updated sustainability criterion was in the process of
being developed and should be ready for assessing candidate projects for the fifth PCI list.
[11] To this end, the Commission commissioned a study to determine the relevant data
collection and the provision of analytical methodologies for analysing the sustainability of
candidate projects for the PCI list. This study was published. [12]
16. Based on the study’s results, the Commission indicated that it will make the sustainability
criterion operational. The study includes a number of recommendations that the
Commission is working with ENTSOG to include. In addition, a methodology will be
developed in the regional groups to include the sustainability criterion in the process to
select future PCIs. [13] The Commission also indicated that it is drawing on the European
Green Deal [14] and the decarbonisation transition for a new definition of how to assess the
sustainability of projects. [15]
17. The updated sustainability criterion should ensure that the level of CO 2 and methane
emissions, as well as efficiency impacts, are taken into account in the assessment of projects.
In particular, this should take into account the expected impact from the proposed
infrastructure on the overall greenhouse gas intensity of energy production in a given EU
Member State and the emissions related to the functioning of the infrastructure itself.
18. Finally, the Commission indicated that its Directorate-General for Energy started carrying
out research in 2019 into methane emissions launched. The final study is expected in 2020,
and is said to analyse the climate aspect of the ‘gas value chain’, by which is meant the
totality of gas exploration and production; treatment and liquefaction, transport and
distribution. [16] An EU strategy to reduce mineral methane emissions is also forthcoming.

The Ombudsman's assessment
19. Both the Commission and the complainant agree that sustainability assessments of
candidate gas projects have been suboptimal. As a result, the sustainability of gas projects
that were included on the fourth PCI list (and previous lists) has not been sufficiently taken
into account.
20. The Ombudsman notes that the EU’s objectives concerning climate change targets and
sustainability have gained in urgency with the increasing awareness of the accelerating
climate crisis. In this context, the Ombudsman finds it regrettable that the Commission did
not attempt at an earlier stage to improve the available data and the analytical
methodologies applied, so that a ranking of candidate gas PCIs based on their sustainability
would have been possible.
21. The Ombudsman notes that the Commission is working on improving the methodology
for assessing the sustainability of candidate gas projects, with a view to taking into account
the greenhouse gas (CO 2 and methane) emissions of projects, as well as the potential
efficiency impacts.
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22. The TEN-E regulation [17] requires that a candidate gas project must contribute
significantly to at least one of four alternative criteria listed above (sustainability being one).
The Ombudsman’s inquiry has allowed the conclusion to be drawn that none of the
candidate gas projects was selected based on the expectation it would make a significant
contribution as regards sustainability. As such, the selection of PCIs, which happened based
on other criteria, appears to have happened in accordance with the applicable rules.
23. The TEN-E regulation lists indicators [18] that should be taken into account in the
assessment of gas projects, stating that sustainability “ shall be measured as the contribution
of a project to reduce emissions, to support the back-up of renewable electricity generation or
power-to-gas and biogas transportation, taking into account expected changes in climatic
conditions ”.
24. The Ombudsman notes that for future PCIs, the sustainability assessment will take into
account the level of greenhouse gas emissions and efficiency impacts, as well as the impact
on the overall greenhouse gas intensity of energy production in EU Member States and the
emissions related to the functioning of the infrastructure itself.
25. Given that the Commission is now taking the necessary action, the Ombudsman
concludes that no further inquiries are justified. The measures planned by the Commission
should address the shortcomings in the sustainability assessment of candidate gas projects
of common interest. In particular, this implies updating the sustainability criterion so that it
takes into account greenhouse gas emissions and efficiency impacts, as well as the impact on
the overall greenhouse gas intensity of energy production in EU Member States and the
emissions related to the functioning of the proposed infrastructure itself. This updated
criterion should be in place ahead of the assessment of candidate gas projects for the fifth
PCI list, which should be adopted in the last quarter of 2021.
26. Lastly, the Ombudsman takes note of the Commission’s commitment towards
sustainability in the context of the European Green Deal, as well as the initiative taken by the
Commission in the context of the goal of making the EU climate neutral by 2050. The public
arguably expects this to be reflected in the concrete policies and initiatives proposed by the
Commission in the future, for example in the field of energy. To this end, the projects that
are included on future PCI lists should have sustainability to the fore and the evaluation of
candidate gas projects should be criteria-based. Improving how the sustainability of
candidate gas projects is assessed would be an important step to this end.
Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:
As the Commission is working on improving the methodology and data collection for
assessing the sustainability of candidate gas projects for the PCI-list, the European
Ombudsman considers that no further inquiries are justified at this point.
The complainant and the Commission will be informed of this decision .
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Emily O'Reilly
European Ombudsman
Strasbourg, 17/11/2020

ANNEX
The procedure leading to the adoption of the PCI list by the Commission is as follows:
1) Candidate projects are proposed by their promoters.
2) The initial assessment and selection of PCIs is carried out by Regional Groups [19]
consisting of representatives of competent ministries, national regulatory authorities,
individual gas and electricity transmission system operators and other project promoters,
the European Network of Transmission System Operators (ENTSO) for gas, the Agency for
the Cooperation of Energy Regulators and the European Commission.
The Regional Groups evaluate the applications against the general and specific criteria as
defined in the TEN-E regulation.
Meetings of the Regional Groups are open to all interested parties, such as environmental
and consumer organisations and representatives of civil society, who are invited, consulted
and expected to contribute to the work carried out by these groups.
3) After these assessments, the Commission adopts the list of approved PCIs via a delegated
act procedure [20] .
4) The list of projects is then submitted by the Commission to the European Parliament and
Council. These institutions have two months to oppose the list, or they may ask for an
extension of two months to finalise their position. If neither the Parliament nor the Council
rejects the list, it enters into force. The Parliament and the Council cannot request
amendments to the list.

[1] See:
https://ec.europa.eu/energy/en/topics/infrastructure/projects-common-interest/key-cross-border-infrast
.
[2] Regulation (EU) No 347/2013 on guidelines for trans-European energy infrastructure:
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex%3A32013R0347 .

[3] The ACER opinion of 25 September 2019 is available here:
https://www.acer.europa.eu/Official_documents/Acts_of_the_Agency/Opinions/Opinions/ACER%20Opinio
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[4] The question as regards the efficient and sustainable use of resources criterion for oil
projects on the PCI-list was implicit in the complaint. The Ombudsman therefore added this
on her own initiative, to allow the Commission to address this issue as well. After receiving
the Commission’s explanation, the Ombudsman decided there were insufficient grounds to
inquire further into this aspect.
[5] See: https://www.ombudsman.europa.eu/en/correspondence/en/124432 .
[6] See: https://www.ombudsman.europa.eu/en/correspondence/en/129929 .
[7] See: https://www.ombudsman.europa.eu/correspondence/135062 .
[8] ENTSOG’s mission is to facilitate and enhance cooperation between national gas
transmission system operators (TSOs) across Europe in order to ensure the development of
a pan-European transmission system in line with EU energy goals. Every two years, ENTSOG
adopts a ‘ten-year network development plan’. Projects that are included in the plan can
apply for inclusion on the PCI list. See: https://www.entsog.eu/ .
[9] The Commission explained this was due to fuel-switches from polluting to less polluting
fossil fuels, for example from coal to gas, and a significant volume of renewable gas.
[10] The TEN-E regulation does not necessarily require a gas project to make a significant
contribution in terms of sustainability. According to Article 4 (b), “ gas projects [should]
contribute significantly to at least one of the following specific criteria:
(i) market integration...; (ii) security of supply...; (iii) competition...; (iv) sustainability. See also
footnote 1.
[11] The process to select gas projects for inclusion in the next list will start at the end of
2020. The adoption of the list is planned for the last quarter of 2021.

[12] The study can be found here:
https://op.europa.eu/en/publication-detail/-/publication/364d69a4-1744-11eb-b57e-01aa75ed71a1/langu
. The date on the final version of the study is of June 2020. Before publication, the report was
presented and discussed internally. The report was sent for publication in October and
published ahead of the annual Energy Infrastructure Forum, which was organised in
Copenhagen, on 29 October. Here the study was presented and discussed with stakeholders.
[13] Please see the annex for more detail on the procedure to establish a PCI-list.
[14] See: https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal_en .
[15] See: https://www.investigate-europe.eu/en/2020/klaus-dieter-borchardt/.
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[16] See :
https://ec.europa.eu/energy/topics/oil-gas-and-coal/methane-emissions_en#a-study-to-identify-knowled
.
[17] Article 4(2)(b)
[18] In line with Article 4(3) of the regulation: “ For projects falling under the energy
infrastructure categories set out in Annex II.1 to 3, the criteria listed in this Article shall be assessed
in accordance with the indicators set out in Annex IV.2 to 5. ”.

[19] See:
https://ec.europa.eu/energy/en/topics/infrastructure/projects-common-interest/regional-groups-and-the
.

[20] See for more information:
https://ec.europa.eu/info/law/law-making-process/adopting-eu-law/implementing-and-delegated-acts_en
.
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