i*tki
* *
+**'*
Euroopan
oikeusasiamies

Paatos asiassa 360/2021/TE, joka koski EU:n neuvoston
kieltaytymista asettaa kokonaisuudessaan julkisesti
saataville moottoriajoneuvojen paastoja koskevia
kolmikantaneuvotteluiden asiakirjoja

Paatos

Kanteluasia 360/2021/TE - Tutkittavaksi otetut kantelut, pvm 26/02/2021 - Paatokset, pvm
11/10/2021 - Toimielin, jota kantelu koskee Euroopan unionin neuvosto ( Tutkimusta ei syyta
jatkaa ) |

Asia koskee EU:n neuvoston kieltdytymista asettaa kokonaisuudessaan julkisesti saataville
asiakirjoja, jotka liittyvat neuvoston, Euroopan parlamentin ja Euroopan komission valisiin
ajoneuvojen paastoja koskevaa lakiehdotusta kasitteleviin kolmikantaneuvotteluihin. Neuvosto
oli antanut tutustuttavaksi ainoastaan pyynnon piiriin kuuluviksi katsoviansa asiakirjojen osia
todeten, ettd muiden osien julkistaminen voisi vaarantaa meneilldan olevan
paatoksentekoprosessin.

Oikeusasiamiehen tutkintaryhman suorittama asiakirjojen tarkastus osoitti, etta asiakirjojen
poistetut osat sisaltdvat neuvoston strategian parlamentin kanssa kaytaviin neuvotteluihin. Naita
osia ei ollut toimitettu parlamentille sind ajankohtana, jona neuvosto epasi kantelun tekijalta
oikeuden tutustua asiakirjoihin.

Oikeusasiamies totesi, etta tallaisten osien julkaiseminen neuvottelujen ollessa kdynnissa
saattaa vakavasti heikentdd neuvoston asemaa neuvotteluissa. Poistot olivat sellaisinaan
perusteluja tassa yhteydessa. Oikeusasiamies totesi kuitenkin, ettd kun
kolmikantaneuvotteluissa on paasty naissa asioissa kompromisseihin, asiakirjojen kyseiset osat
tulisi julkistaa.

Neuvosto nimesi tutkimuksen aikana kolme muuta asiakirjaa, jotka se oli toimittanut
parlamentille ennen kolmikantakokousta. Oikeusasiamies katsoi niiden olevan tarkeita
lainsdadantdasiakirjoja ja etta niiden julkistaminen antaisi kansalaisille mahdollisuuden
kolmikantaneuvottelujen seuraamiseen ja lainsaadantoprosessiin vaikuttamiseen sen
ratkaisevassa vaiheessa. Oikeusasiamies ehdotti tasta syysta neuvostolle, ettd sen olisi
julkaistava nama kolme asiakirjaa. Neuvosto hyvaksyi ehdotuksen.

Kantelun tekija ilmaisi tyytymattdmyytensa tutkinnan tulokseen ja etenkin oikeusasiamiehen
arvioon, jolla vahvistettiin neuvoston paatds olla julkistamatta asiakirjojen tiettyja osia
neuvottelujen aikana. Oikeusasiamies paatti nain ollen asian kasittelyn, vahvisti arvionsa ja esitti
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tekemansa paatelmat yksityiskohtineen.

Background to the complaint

1. On 23 November 2020, the complainant requested that the Council of the EU grant him
public access to:

“ The documents related to the trilogue negotiations on the Proposal for a REGULATION OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL amending Regulation (EC) No 715/2007 on type
approval of motor vehicles with respect to emissions from light passenger and commercial
vehicles (Euro 5 and Euro 6) and on access to vehicle repair and maintenance information

These should include at least:
ST 12384 2020 INIT (30-10-2020)
ST 12384 2020 REV 1 (03-11-2020) .”

2. On 6 January 2021, the Council refused access to the two documents explicitly mentioned in
the complainant’s request (documents ST 12384/20 and ST 12384/20 REV1). In doing so, it
invoked an exception provided for under the EU’s rules on public access to documents, arguing
that disclosing the documents could undermine an ongoing decision-making process. [1]

3. On the same day, the complainant asked the Council to review its decision (by making a
‘confirmatory application’). [2] He referred to EU case-law [3] and argued, in particular, that
trilogue documents are part of the legislative process, which citizens have a right to access.
Providing access to such documents would enable the public to better follow the
decision-making process, enhancing its legitimacy. The complainant also noted that his request
was not restricted to documents ST 12384/20 and ST 12384/20 REV1, but concerned all
documents related to the trilogue negotiations in question.

4. On 16 February 2021, the Council adopted its decision on the review (‘confirmatory
decision’). It identified five additional documents as falling within the scope of the complainant’s
request. In its decision, the Council:

- Granted full access to one of the five additional documents, which contains the positions of
the three institutions at the beginning of trilogue negotiations.

- Granted access to parts the remaining six documents, including documents ST 12384/2020
and ST 12384/2020 REV1. In justifying its decision to redact parts of those documents, the
Council again invoked the exception provided for under the EU’s rules on public access to
documents for protecting an ongoing decision-making process [4] . The Council argued that the
redacted parts outline its negotiating strategy on provisions in the draft legislative text for which
no agreement had yet been found with Parliament in the trilogue negotiations. As these
redactions included compromises that the Council was potentially willing to make, the Council

2



* %%
Lo

ek

argued that this would undermine its negotiating position. It pointed out that the Parliament does
not share its negotiating strategy with the Council. As such, for the Council to disclose its
strategy would lead to an asymmetric situation.

5. The Council also noted that the case-law referred to by the complainant did not rule out the
possibility for institutions to refuse access to legislative documents, in order to protect the
decision-making process in the context of ongoing trilogues. [5] The Council further took the
view that there was no overriding public interest in full disclosure of the documents. The
complainant had set out general arguments that do not demonstrate that the principle of
transparency should prevail over the reasons set out by the Council justifying the refusal to
grant full access.

6. The complainant turned to the Ombudsman on 19 February 2021.

The Ombudsman's proposal for a solution

7. The Ombudsman’s inquiry team inspected unredacted copies of the six documents at issue.
After receiving the Council’s written reply [6] on the complaint, the Ombudsman asked to
inspect further documents held by the Council on the trilogue negotiations in question.

8. Based on an analysis of the inspected documents, the written reply of the Council and the
complainant’'s comments on that reply, the Ombudsman proposed a solution to the Council on
18 June 2021. [7] In her solution proposal, the Ombudsman considered that:

- Trilogues constitute an integral part of the legislative process. As the General Court stressed in
its De Capitani judgment of 2018, the public should be able to follow the development of a
legislative proposal during the negotiations, to exercise their democratic rights. In particular, this
implies having access to all columns in the ‘four-column documents’, which track the positions
of the different institutions during trilogue negotiations. [8]

- All six documents at issue in this inquiry were prepared by the Council in view of upcoming
trilogue negotiations. Each document contains a table with four columns, setting out the
positions of the three institutions at the beginning of trilogue negotiations (first three columns),
as well as a fourth column.

- The Council redacted parts of the fourth column in each of these documents. The redacted
parts contain the Council’s strategy for the negotiations with the Parliament:
non-negotiable provisions (‘red lines’), issues on which the Council might be flexible and
possible compromise positions. This includes instructions to the Council Presidency on how
to negotiate the Council’s position on a certain article or recital: whether it should compromise
on certain provisions (if needed to reach an overall agreement), or to propose alternative
wording in relation to certain articles or recitals, should Parliament show flexibility during the
meetings. The Council disclosed those parts of the fourth column where provisional
compromises had been reached with the Parliament, including the Council’s negotiating
strategy on these points.

- The content of the fourth column in the six documents at stake in this inquiry is
different from that of the fourth column in the De Capitani case . In that case, the
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documents concerned had been shared between the co-legislators (containing in their fourth
column the provisional compromise text that had been agreed between the institutions). The
redacted parts of the documents in this case had not been shared with the Parliament at the
time of the refusal to grant full access.

- If an institution’s negotiation strategy were made public during the negotiations, this could
seriously undermine their negotiating position and, as a consequence, the ongoing
decision-making process .

- In the De Capitani case, the General Court considered that the public, in a democratic system,
should be able to follow trilogue negotiations, so as to influence the legislative process at this
crucial stage. To this end, the public must be given access to the positions, proposals and/or
comments that the institutions have put on the negotiating table , and be able to find out
about the preliminary results of trilogue negotiations.

- The General Court did not state that the public should be in a position to know the negotiating
strategy of the institutions while negotiations are ongoing. However, the Ombudsman considers
that, once provisional compromises have been reached in trilogue negotiations, the
relevant parts of the documents, including the Council’s negotiating strategy on those
parts, should be disclosed .

- The three additional documents that the Council shared with the Ombudsman during the
inquiry are equivalent to the four-column documents at issue in the De Capitani case. They
contain the provisional compromises found between the co-legislators, as well as the evolving
positions, proposals and comments of the three institutions, as expressed during the ongoing
trilogue. Therefore, the additional three documents should have been identified as falling
within the scope of the complainant’s access to document request and should have been
fully disclosed .

9. In view of these considerations, the Ombudsman proposed that the Council disclose to the
complainant the three additional four-column documents that it shared with the
Ombudsman.

10. The Council agreed to follow the Ombudsman’s proposed solution and granted access to
the three additional documents. [9]

11. The complainant was dissatisfied with the Ombudsman’s proposal for a solution. In
particular, the complainant considered that there was no concrete evidence of a specific and
actual risk of the decision-making process being seriously undermined if the six documents at
issue were to be fully disclosed.

12. The complainant referred to a previous access to document request of 2018, in which he
had asked the Council to disclose all documents related to trilogue negotiations on the draft
directive on copyright in the Digital Single Market. The Council had identified six documents,
which it disclosed fully while negotiations were ongoing. The complainant questioned the
difference in approach to the two requests.

13. The complainant also noted that certain Member State delegations had questioned the
validity of the Council’s argument that fully disclosing the documents risked undermining the
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ongoing decision-making process. [10]

14. The complainant further noted that the three additional documents had already been
released by the European Parliament upon request.

The Ombudsman's assessment after the proposal for a
solution

15. The Ombudsman welcomes the Council’s positive response to her solution proposal. She
notes, however, that the complainant is dissatisfied with the outcome.

16. In reply to the complainant’s concerns, the Ombudsman wishes to make observations
concerning (a) the content of the fourth column at issue in this inquiry and (b) her assessment
leading to the conclusion that the Council’s decision not to grant full access was justified while
the trilogue negotiations on those issues were still ongoing.

a) The content of the fourth column

17. Four-column documents are used to facilitate trilogue negotiations. The first three columns
contain the initial positions of the three institutions (the Council, the Parliament and the
Commission) in relation to each recital and article in the draft legislative proposal. These three
initial positions of the institutions are public.

18. The fourth column is normally used to track the evolving positions of the institutions in
ongoing trilogues, to take stock of provisional compromises found or to record comments made
during the negotiations. The institutions taking part in a trilogue share such content with each
other.

19. The content of the fourth column in the two documents at stake in the De Capitani case was
of the kind described above. It contained the provisional compromise text and the preliminary
positions of the Council’s Presidency in relation to the Parliament’s proposed amendments.
That text had been shared with the Parliamen t. [11] The Ombudsman also understands that
the six four-column documents that the complainant obtained in 2018, relating to the proposal
for a directive on copyright in the Digital Single Market, had been shared between the
co-legislators. [12]

20. However, the Council also uses the four-column template to record its internal discussions
and negotiating strategies in evolving trilogue negotiations. These are separate documents,
serving a separate purpose.

21. The fourth column of the six documents at issue in this inquiry contains the Council’s
negotiating strategy relating to the ongoing trilogue , as described above.
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22. The Ombudsman confirmed that the content of the redacted parts of the fourth column had
not been shared with the Parliament at the time of its decision to grant only partial access.

23. Based on the above analysis, the Ombudsman found in her solution proposal that the
content of the fourth columns in the documents in this inquiry is of an entirely different nature
than those in the De Capitani case. The four-column documents in that case had already been
shared between the co-legislators. In contrast, the fourth columns at issue in this case contain
the Council’s negotiating strategy, which had not been shared with the co-legislators and which
related to negotiations that were ongoing.

b) Assessment leading to the conclusion that the Council’s
refused full access was justified

24. The Council disclosed only those parts of its negotiating strategy relating to recitals or
articles on which provisional agreement had already been found in the trilogue negotiations. In
its confirmatory decision, the Council argued, in essence, that granting access to the redacted
parts would lead to pressure from the other negotiating parties , thus weakening its
negotiating position and undermining the ongoing decision-making process.

25. In her solution proposal, the Ombudsman assessed whether it was reasonable for the
Council to refuse full public access, based on the exception in Regulation 1049/2001 for
protecting an ongoing decision-making process. [13]

26. According to the case-law of the Court of Justice, the decision-making process is “ seriously
undermined ” where disclosing the documents in question is likely to have a substantial
impact on the decision-making process. [14]

27. The Ombudsman takes the view that it was reasonably foreseeable that disclosing the
Council’s negotiating strategy would weaken its negotiating position and, hence, would
substantially impact the decision-making process.

28. The complainant asserts that the Ombudsman should base her views on the specific
sensitivity of the draft legislation on motor vehicle emissions. He argued that the Council
previously disclosed documents to him relating to the negotiations on the draft directive on
copyright in the Digital Single Market, which was also a sensitive proposal.

29. As set out in the Ombudsman’s solution proposal, the redacted parts of the documents
contain the strategy that the Council intends to follow in the ongoing negotiations. The
documents that the complainant previously obtained concerning the negotiations on the draft
directive on copyright in the Digital Single Market did not, in contrast, contain such content.
Rather, they contained content that had already been shared with the other institutions .
The sensitivity of the motor vehicle emissions file is dealt with below.

30. Having concluded that full disclosure of the six documents at issue could undermine the
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ongoing decision-making process, the Ombudsman then assessed whether there was an
overriding public interest in disclosure. To this end, the Ombudsman considered the public
interest in the disclosure of trilogue documents while trilogue negotiations are ongoing.

31. In a democratic decision-making process, legislators must be accountable to the public for
their actions. Furthermore, according to the EU Treaties, every citizen has the right to
participate in the democratic life of the EU and, to this end, decisions should be taken as openly
and as closely as possible to the citizen. [15] To be able to exercise their democratic rights,
citizens must be in a position to follow in detail the decision-making process within the
institutions taking part in the legislative procedures and to have access to all relevant
information. As the Court stated in its judgment on the De Capitani case, “ the expression of
public opinion in relation to a particular provisional legislative proposal or agreement agreed in
the course of a trilogue and reflected in the fourth column of a trilogue table forms an integral
part of the exercise of EU citizens’ democratic rights ”. [16]

32. The Ombudsman takes the view that, in order for the public to participate in trilogue
negotiations and, hence, be able to influence the legislative process at this crucial stage, they
must have access to the positions, proposals and/or comments that the institutions have put
on the negotiating table , and to know the preliminary results of trilogue negotiations.

33. In the De Capitani case, the Court assessed whether the public should be in a position to
see the fourth column of four-column documents that had been shared between the
co-legislators. The Parliament argued that disclosing the fourth column would lead to public
pressure on the negotiating team and make the Presidency of the Council more wary of
sharing information and cooperating with the Parliament’s negotiating team. The Parliament
also argued that “ nothing is agreed until everything is agreed ”. [17] The Court rejected these
arguments. [18]

34. In this inquiry, the Ombudsman assessed whether the Council’s negotiating strategy, which
it had not disclosed to the other institutions, should be released. The complainant is right to
draw attention to the specific sensitivity of the draft legislation on motor vehicle emissions.
There is undoubtedly an elevated public interest in the draft legislation. The Ombudsman has,
however, not identified a public interest in disclosure that would override the fact that disclosing
the Council’s negotiating strategy, while the negotiations are still ongoing, could undermine the
Council’s negotiating position.

35. However, in her solution proposal, the Ombudsman emphasised that, once provisional
compromises are found in the trilogue negotiations, the relevant parts of the documents relating
to those provisional compromises, including the Council’'s negotiating strategy regarding those
provisional compromises, should, in principle, be disclosed. That way, the public can scrutinise
the Council’s negotiating strategy ex post, so as to hold the institution to account for its actions
during the negotiations.

36. In view of the above analysis, the Ombudsman takes the view that there was no
maladministration by the Council in refusing to grant full access to the six documents in question
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while negotiations on the relevant parts of the legislative proposal are ongoing.

37. As the Council accepted the Ombudsman’s proposal to release, in full, the additional three
four-column documents identified during her inquiry, no further inquiries are justified.

Conclusion
Based on the inquiry, the Ombudsman closes this case with the following conclusion:

There was no maladministration by the Council in refusing to grant full access to the six
documents in question while negotiations on the relevant parts of the legislative
proposal are ongoing.

As the Council accepted the Ombudsman’s proposal to release, in full, the additional
three four-column documents identified during her inquiry, no further inquiries are
justified.

The complainant and the Council of the EU will be informed of this decision .

Emily O'Reilly European Ombudsman

Strasbourg, 11/10/2021

[1] Article 4(3), first subparagraph, of Regulation 1049/2001 regarding public access to
European Parliament, Council and Commission documents:
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32001R 1049 [Linkki].

[2] In accordance with Article 7(2) of Regulation 1049/2001.

[3] Judgment of the General Court (Seventh Chamber, Extended Composition) of 22 March
2018, Case T-540/15, Emilio De Capitani v European Parliament ,
https://curia.europa.euljuris/liste.jsf?num=T-540/15 [Linkki]

[4] Based on Atrticle 4(3), first subparagraph, of Regulation 1049/2001.

[5] Judgment of the General Court (Seventh Chamber, Extended Composition) of 22 March
2018, Case T-540/15, Emilio De Capitani v European Parliament , para. 112.

[6] Letter from the Council of the European Union to the European Ombudsman on its refusal
to provide full public access to documents related to trilogue negotiations on motor vehicle
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emissions: https://www.ombudsman.europa.eu/nl/correspondence/en/140735 [Linkki]

[7] Proposal of the European Ombudsman for a solution in case 360/2021/TE on the Council of
the EU’s refusal to provide full public access to documents related to trilogue negotiations on
motor vehicle emission: https://www.ombudsman.europa.eu/nl/solution/en/144725 [Linkki]

[8] Judgment of the General Court (Seventh Chamber, Extended Composition) of 22 March
2018, Case T-540/15, Emilio De Capitani v European Parliament , para. 98.

[9] Reply from the Council of the European Union to the European Ombudsman’s solution
proposal in case 360/2021/TE:
https://www.ombudsman.europa.eu/nl/correspondence/en/144726 [Linkki]

[10] The complainant referred to a statement published by the Netherlands and Sweden, in
relation to the confirmatory decision in this case.

[11] The documents were held by the Parliament. The Court described the documents in
paragraph 6 of its judgment: “ The tables in the documents at issue contain four columns, the
first containing the text of the Commission’s legislative proposal, the second the position of the
Parliament as well as the amendments that it proposes, the third the position of the Council and
the fourth the provisional compromise text (document LIBE-2013-0091-02) or the
preliminary positions of the Presidency of Council in relation to the amendments
proposed by the Parliament (document LIBE-2013-0091-03) .” (emphasis added). The Court
gives further detail in paragraphs 93 and 94:

“93 It is clear, in particular, from document LIBE-2013-0091-02 that the text contained in the
fourth column is an example of classic legislative work concerning the organisation of an agency,
namely Europol, the definition of its relationship with national authorities and of its tasks, the
composition of its management board, etc. That column contains rules of a general nature,
showing the agreed drafting amendments, indication of the points to be discussed at a later date
or the subject of further discussion, shown by the term ‘idem’ at certain points, and several
empty fields .

94 As far as concerns document LIBE-2013-0091-03, the fourth column also does not appear to
contain any sensitive information and does no more than provide a limited number of general
rules as well as several indications, such as ‘the Parliament is invited to reconsider its
amendment’, ‘the amendments by the Parliament may be considered’ or ‘the amendment by the
Parliament could possibly be reflected in a recital’, and several empty fields .”

[12] The fourth column of the six documents contains compromises provisionally agreed at a
trilogue meeting or tentatively agreed at a ‘technical meeting'. It also contains wording proposed
by the Council, with comments on how this proposal should be dealt with in the negotiations. In
brief, it contains a Council position that had been put on the negotiating table and that had thus
already been shared between the co-legislators when the documents were disclosed.
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[13] Article 4(3), first subparagraph, of Regulation 1049/2001.
[14] The relevant case-law is summarised in paras. 63 to 65 of the De Capitani judgment:

“ 63 ... the application of the exception laid down in the first subparagraph of Article 4(3) of
Regulation No 1049/2001 requires it to be established that access to the documents requested
was likely to undermine specifically and actually the protection of the institution’s
decision-making process, and that the likelihood of that interest being undermined was
reasonably foreseeable and not purely hypothetical ...

64 According to the case-law, the decision-making process is ‘seriously’ undermined, within the
meaning of the first subparagraph of Article 4(3) of Regulation No 1049/2001 where, inter alia,
the disclosure of the documents in question has a substantial impact on the decision-making
process. The assessment of that serious nature depends on all of the circumstances of the case
including, inter alia, the negative effects on the decision-making process relied on by the
institution as regards disclosure of the documents in question ...

65 That case-law cannot be interpreted as requiring the institutions to submit evidence to
establish the existence of such a risk. It is sufficient in that regard if the contested decision
contains tangible elements from which it can be inferred that the risk of the decision-making
process being undermined was, on the date on which that decision was adopted, reasonably
foreseeable and not purely hypothetical, showing, in particular, the existence, on that date, of
objective reasons on the basis of which it could reasonably be foreseen that the decision-making
process would be undermined if the documents were disclosed ...”

[15] Article 10(3) TEU.

[16] Judgment of the General Court (Seventh Chamber, Extended Composition) of 22 March
2018, Case T-540/15, Emilio De Capitani v European Parliament , para. 98.

[17] Judgment of the General Court (Seventh Chamber, Extended Composition) of 22 March
2018, Case T-540/15, Emilio De Capitani v European Parliament , para. 7.

[18] The Court found that nothing in the case file suggested that Parliament could reasonably
expect there to be a reaction beyond what could be expected from the public by any member of
a legislative body who proposes an amendment to draft legislation (para. 99). The Court also
found that, since in the course of trilogues the institutions express their respective positions on a
given legislative proposal, and accept that their position could thus evolve, the fact that those
elements are then disclosed, on request, is not per se capable of undermining the mutual loyal
cooperation which the institutions are required to practice pursuant to Article 13 TEU (para.
104). Finally, the Court found that the public is perfectly able to grasp that, in line with the
principle that ‘nothing is agreed until everything is agreed’, the information contained in the
fourth column is liable to be amended throughout the course of the trilogue discussions until an
agreement on the entire text is reached (para. 102).
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