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Kanteluasia 2016/2011/AN - Tutkittavaksi otetut kantelut, pvm 11/11/2011 - Paatokset,
pvm 19/07/2012 - Toimielin, jota kantelu koskee Euroopan keskuspankki ( Toimielin sopi
asian) |

Hieman ennen kuin Espanjan perustuslakiin tehtiin julkista velkaa rajoittava muutos, kantelija,
joka on espanjalainen lakimies, pyysi saada tutustua Euroopan keskuspankin (EKP) Espanjan
hallitukselle 1ahettamaan kirjeeseen. EKP hylkasi seka alkuperaisen etta uudistetun
hakemuksen, koska se katsoi, etta kirjeen sisaltamien tietojen julkistaminen vaarantaisi yleista
etua EU:n tai jasenvaltion talous- ja rahapolitikan osalta.

Oikeusasiamies totesi, ettd EKP toimitti lausunnossaan kantelijalle asianmukaiset perustelut
seka yksityiskohtaisen kuvauksen kirjeen sisallosta ja tarkoituksesta. Oikeusasiamies tarkasti
my0s asiaa koskevat EKP:n asiakirjat ja vahvisti paatoksessaan, etta kirjeen sisaltdmien tietojen
paljastaminen todellakin vaarantaisi yleista etua. Oikeusasiamies vahvisti EKP:n paajohtajan
etukateissuostumuksella kantelijalle, ettd kyseisessa kirjeessa ei ehdoteta muutoksia Espanjan
perustuslakiin. Saatuaan tdman tiedon kantelija katsoi asiansa ratkenneen.

Oikeusasiamies kehotti lisihuomautuksessaan EKP:ta jatkossakin pitdmaan avoimuutta paitsi
oikeudellisena velvoitteena, myds tilaisuutena parantaa legitiimiyttddn kansalaisten silmissa.

.The background to the complaint

1. On 5 September 2011, the complainant submitted a request for access to documents to the
European Central Bank ('"ECB'). The complainant requested access to a letter allegedly sent by
the ECB to Spanish authorities and " containing indications, recommendations, guidelines " on

budgetary matters (the 'Letter’).

2. On 12 September 2011, the ECB rejected the complainant's application. It stated that, in
accordance with Article 4(1)(a), second indent of the Decision of the ECB concerning public
access to documents [1] , access to the Letter had to be denied since it would jeopardise the
public interest as regards the monetary and economic policy of the EU or a Member State. In
particular, the disclosure of the Letter would adversely affect the effectiveness of ECB's
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messages to Member States as instruments to re-establish investor confidence in the financial
markets. The ECB pointed out that this issue is of utmost importance for the proper
development of monetary policy. It also informed the complainant of the possibility open to him
to submit a confirmatory application to its Executive Board.

3. On 12 September 2011, the complainant submitted a confirmatory application to the ECB's
Executive Board. He stated that, if the Letter had " pushed "Spanish authorities to bring about
constitutional reform limiting public debt [2] , then the said body had interfered with national
sovereignty. Spanish citizens are entitled to know whether the constitutional reform was
requested by an EU institution. Moreover, the complainant considered that the exception
invoked by the ECB was not applicable, since disclosure of the Letter could in no way
jeopardise Spanish monetary and economic policy. If the ECB were right, then, for instance, the
Commission could not publish its reports on the economic situation of Member States and the
corresponding recommendations. Nevertheless, such reports are publicly available.

4. Alternatively, the complainant requested " partial access to the document ", namely, that the
ECB should inform him whether it has issued any instruction or made a recommendation to the
Spanish Government leading to the constitutional reform.

5. On 22 September 2011, the ECB rejected the confirmatory application, considering that the
exception invoked was applicable. The ECB considered that the disclosure of the Letter, even
partially, " could affect the efficiency of the messages that the ECB may address " to Member
States in order to promote favourable conditions for restoring investor confidence in the financial
markets. The ECB informed the complainant of the means of redress available to him pursuant
to Articles 228 and 263 TFEU.

6. The complainant turned to the European Ombudsman on 4 October 2011.

The subject matter of the inquiry

7. The Ombudsman opened an inquiry into the following allegation and claim.

Allegation:

The European Central Bank failed to provide the complainant with an appropriate statement of
reasons for rejecting, on the basis of the exception contained in Article 4(1)(a), second indent of
Decision ECB/2004/3, his confirmatory application for public access to a letter the ECB sent to
the Spanish authorities allegedly containing indications, recommendations and guidelines on
budgetary matters.

Claim:



* %%
Lo

ek

The European Central Bank should provide the complainant with an adequate statement of
reasons for its position, or grant him access to the requested document, at least to the extent
necessary to determine whether its letter pushed for an amendment to the Spanish Constitution
limiting public debt.

The inquiry

8. On 11 November 2011, the Ombudsman forwarded the complaint to the President of the
ECB with an invitation to submit an opinion on the above allegation and claim. The Ombudsman
further informed the President of the ECB that he wished to inspect the Bank's file concerning
the complaint. On 11 December 2011, the complainant sent further correspondence concerning
the complaint to the Ombudsman, who forwarded it to the ECB on 15 November 2011.

9. On 1 February 2012, the Ombudsman's services inspected the ECB's files concerning the
complaint.

10. The ECB submitted its opinion on the complaint on 28 February 2012. The Ombudsman
forwarded the opinion to the complainant for possible observations, which he sent on 6 March
2012.

The Ombudsman's analysis and conclusions

A. Allegation of failure to provide an appropriate statement
of reasons

Arguments presented to the Ombudsman

11. In his complaint, the complainant put forward that there could be no legitimate exception to
the citizens' right to ascertain the origins of a constitutional reform, since the Constitution is the "
fundamental provision " at national level.

12. In the further correspondence sent to the Ombudsman on 11 December 2011, the
complainant added that, during a meeting in Brussels on 9 December 2011, the European
Council had, in full transparency, agreed upon a fiscal pact which stated, among other things,
that the national administrations' obligation to have balanced budgets should be enshrined in
national Constitutions or equivalent legislation. European citizens whose national Constitutions
would be amended in this regard thus know that the agreement reached on 9 December 2011
prompted such a reform. Spanish citizens should have the same right to ascertain the origins of
the amendment to their Constitution [which took place before 9 December 2011].

13. In its opinion, the ECB explained that the Letter was sent to the Spanish Government in
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August 2011. It is a strictly confidential communication from the ECB President to the Spanish
Prime Minister expressing " ECB's concerns about the then extraordinarily severe and difficult
situation of the Spanish economy and the repercussions on the stability of the euro area and
inviting the Spanish government to decisively and swiftly undertake the necessary measures to
enhance the growth potential and ensure fiscal consolidation ". The measures in question
should improve the functioning of the labour market, ensure the sustainability of the public
finances and further reform the product market. The ECB stated that the Letter did not call on
the Spanish Government to amend the Constitution in order to limit public debt. The ECB's aim
was to protect " the integrity and effectiveness of its monetary policy in the best interest of the
euro area citizens ".

14. The ECB considered that disclosure of the Letter would undermine the protection of the
public interest as regards the monetary policy of the Union. Moreover, the ECB stated that, for
itself, it is " of crucial importance to be in a position to convey pertinent and candid messages to
European and national authorities of the euro area in the manner judged to be most effective to
serve the public interest as regards the fulfilment of its mandate ". This includes, if necessary,
the possibility to send informal or confidential messages.

15. As regards its statement of reasons for rejecting the complainant's initial and confirmatory
applications, the ECB considered that these were adequate. It referred to the case-law of the
Court of Justice and of the General Court, according to which a statement of reasons should be
assessed on a case-by-case basis " with reference not only to its wording, but also to its context
and the whole body of legal rules governing the matter in question " [3] . The reasoning need
not delve into all the relevant facts and points of law. In its letters to the complainant, the ECB
could not have given more reasons why disclosure would have undermined the protected
interest, since this would have entailed " the (partial) disclosure " of its contents.

16. Finally, the ECB referred to the case-law of the Court of Justice concerning the wide margin
of discretion EU institutions possess when assessing whether disclosure of documents would
jeopardise the interests protected by Article 4(1)(a) of Regulation 1049/2001 [4] . The same
should apply to the ECB in its assessment of the exceptions laid down in Article 4(1)(a) of
Decision ECB/2004/3. The ECB considered that it " complied with the applicable procedural
rules including the duty to state reasons and that its assessment of the public interest is neither
tainted with a manifest error of assessment nor with misuse of powers. "

17. In his observations, the complainant stated that the ECB did not reply to the claim included
in the Ombudsman's inquiry, namely, whether the Letter " pushed for a modification of the
Spanish Constitution ". The ECB stated that it had not called upon the Spanish authorities to
undertake such a reform, but did not clarify whether its Letter suggested or proposed that
outcome. The complainant stated that he relied on the Ombudsman's knowledge of the content
of the Letter to clarify this issue.

18. The complainant stated that, in a system based on democratic legitimacy, public authorities,
at both EU and national level, must be accountable to the public for their acts. For the citizens,
this implies the possibility of following the decision-making process in detail and of having
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access to the relevant information. No other interest can prevail over the interest of citizens to
control their governments and the EU institutions as regards a constitutional reform. In any
event, the ECB has not proved that disclosure of the Letter would seriously jeopardise the
allegedly protected public interest. Moreover, it could have provided the explanations contained
in its opinion at the time when it replied to the complainant's initial and confirmatory applications.

The Ombudsman's assessment

19. Article 4(1)(a), second indent of the Decision concerning public access to ECB documents
establishes that "[t] he ECB shall refuse access to a document where disclosure would undermine
the protection of: (a) the public interest as regards: ... - the financial, monetary or economic
policy of the Community or a Member State ". This exception to the general rule of public access
to documents is identical to the one enshrined in Article 4(1)(a), fourth indent of Regulation
1049/2001.

20. ltis thus necessary to assess whether, at the time it rejected the confirmatory application,
the ECB: (i) was entitled to consider that the exception concerning the protection of the
economic and monetary policy laid down in Article 4(1)(a), second indent of its Decision, was
applicable; and (ii) duly conveyed its point of view to the complainant by means of an
appropriate statement of reasons.

21. As regards the applicability of the exception invoked by the ECB, the Ombudsman recalls
the established case-law of the Court of Justice of the EU concerning the application of the
substantive exceptions relating to the public interest provided for in Article 4(1)(a) of Regulation
1049/2001: "[the] institution must be recognised as enjoying a broad discretion for the purpose
of determining whether the disclosure of documents relating to the fields covered by those
exceptions could undermine the public interest ", given that " such a refusal decision is of a
complex and delicate nature which calls for the exercise of particular care and that the criteria
set out in Article 4(1)(a) of Regulation No 1049/2001 are very general " [5] .

22. Having inspected the Letter, the Ombudsman can confirm that the ECB accurately
described its content in its opinion. He is, moreover, of the view that the Letter contained
information that appeared to be of a highly sensitive nature, pointing out several serious
weaknesses of the Spanish economy and their potential consequences; identifying its most
vulnerable areas; and suggesting measures that could be envisaged in order to eradicate them.

23. The difficult economic and market situation in Spain at the relevant time (i.e., the date of the
refusal of the confirmatory application) is a matter of public knowledge. On the basis of his
inspection of the Letter, the Ombudsman takes the view that disclosing the ECB's detailed
analysis of the difficulties in the Spanish economy at the relevant time could have jeopardised
the interests of that country and of its citizens, by exposing it to speculative threats on the
financial markets, thereby undermining its economic policy.

24. Furthermore, the Ombudsman recognises the importance, underlined by the ECB, of the
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candid communication between the latter and the Government of a Member State. Although this
interest is not, in itself, sufficient to exclude, on a general basis and in any circumstances,
such communications from public knowledge, it is, nevertheless, a factor to be taken into
account when performing the concrete assessment of a communication in order to ascertain
whether its disclosure would actually jeopardise the legitimate interests protected by the ECB
decision on public access to documents [6] . In this regard, the Ombudsman notes that it is
essential to distinguish clearly between, on the one hand, the ECB, which is a European Union
institution carrying out in the general interest the functions of a central bank, from, on the other
hand, commercial banks pursuing private interests.

25. In these circumstances, the Ombudsman accepts that it was not unreasonable to consider,
as the ECB did at the time it rejected the complainant’s confirmatory application, that disclosing
the letter, even partially, might have seriously harmed the interests protected by the exceptions
laid down in Article 4(1)(a) of the ECB decision on public access to documents.

26. In contrast to Article 4(2) of Regulation 1049/2001, Article 4(1) does not provide for the
possibility of an overriding public interest in disclosure. The ECB Decision on access to
documents has also perpetuated this different regime as regards the Bank's documents. In the
words of the Court of Justice [7], " it is clear from the wording of Article 4(1)(a) of Regulation No
1049/2001 that ... refusal of access by the institution is mandatory where disclosure of a
document to the public would undermine the interests which that provision protects, without
the need, in such a case ... to balance the requirements connected to the protection of those
interests against those which stem from other interests " (emphasis added). This case-law is
fully applicable, by analogy, to Article 4(1)(a) of the ECB Decision on public access to
documents, the content of which is identical to that of Article 4(1)(a) of the Regulation.
Therefore, contrary to the complainant's view, neither Regulation 1049/2001 not the ECB
Decision on access to documents provide for the legitimate democratic interest of citizens to
ascertain the origins of a constitutional reform to override the necessity to protect the interests
laid down in Article 4(1) (a), second indent, of that Decision.

27. As regards the statement of reasons that the ECB provided to the complainant in order to
reject both his initial and confirmatory applications, the ECB is right in stating that "[t] he
requirements to be satisfied by the statement of reasons depend on the circumstances of each
case " and that the statement of reasons must avoid undermining the sensitive interests
protected by the very exception applied. However, in the present case, the Ombudsman takes
the view that a mere reference to the interests that would be jeopardised, with no explanation
linking possible damage to those interests with the concrete content of the document, was not
sufficient to meet the requisite standard of the statement of reasons.

28. The Ombudsman notes, however, that, during his inquiry into this complaint, the ECB
reviewed the position it had taken in response to the initial and confirmatory applications and
aligned its initial statement of reasons with the requisite standard. Indeed, in its opinion, the
ECB made a concrete assessment of the content of the Letter and described it in sufficient
detail so as to give an idea of the sensitivity of that content. The ECB also explained both the
reasons why it sent the Letter to the Spanish authorities and the intentions underlying it. This
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concrete basis, combined with the assessment of the risks that disclosure would engender for
the protected interests, contained in its initial replies to the complainant, objectively enables the
complainant to ascertain why disclosure was denied in the case at stake.

29. In judicial proceedings against a decision to refuse access to a document, the question for
the Court is whether to annul the decision in question. In this context, the General Court has
held that "[if a] decision contains a statement of reasons of some kind ... that reasoning cannot
be developed and explained for the first time ex post facto " before the Court, save in
exceptional circumstances [8] . Since the Ombudsman has no power to annul a decision,
Ombudsman proceedings meet different criteria from, and do not necessarily have the same
objective as, judicial proceedings. In the present case, the Ombudsman does not consider that
it would be useful to criticise the ECB's original reasoning for its decision to refuse the
confirmatory application. However, the Ombudsman will make a further remark below,
encouraging the ECB to focus on the quality of its reasoning when responding to applications
for access.

30. In his observations, the complainant put forward that the ECB had not, in his view, fully
addressed the claim included in the Ombudsman's inquiry, in so far as it did not explain whether
the Letter had prompted the Spanish constitutional reform of 2011. He stated that this was an
issue to be clarified by the Ombudsman, who had seen the Letter.

31. Pursuant to Article 14(2)(a) of his Implementing Provisions [9] , the Ombudsman cannot
disclose information obtained during an inspection of documents, which has been identified to
him as confidential. Therefore, in order to be able to satisfy the complainant's request, on 14
June 2012, on the occasion of a meeting with the President of the ECB, the Ombudsman asked
for his consent to inform the complainant of a fact which the Ombudsman is aware of from his
inspection, namely, that the Letter does not suggest changes to the Spanish Constitution. The
President immediately agreed to this request and the Ombudsman's services informed the
complainant accordingly on 18 June 2012. The complainant confirmed that, in light of this
additional information, he considers his complaint settled.

32. The Ombudsman thanks the complainant for the trust he has shown and also welcomes the
ECB's constructive and cooperative attitude throughout his inquiry.

33. In light of the above, the Ombudsman considers that the ECB has settled the complaint.

B. Conclusions

On the basis of his inquiry into this complaint, the Ombudsman closes it with the following
conclusion:

The European Central Bank has settled the complaint.

The complainant and the ECB will be informed of this decision.
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Further remark

The Ombudsman encourages the European Central Bank to continue to regard the
disclosure of documents to the public, and the reasoning of decisions refusing
disclosure, not only as legal obligations, but also as an opportunity to demonstrate its
commitment to the principle of transparency and thereby to enhance its legitimacy in the
eyes of citizens.

P. Nikiforos Diamandouros
Done in Strasbourg on 19 July 2012
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