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Recommendation of the European Ombudsman in her 
strategic inquiry OI/6/2014/NF concerning the 
composition of Commission expert groups 

Recommendation 
Case OI/6/2014/NF  - Opened on 12/05/2014  - Recommendation on 16/11/2017  - Decision 
on 14/11/2017  - Institution concerned European Commission ( Recommendation agreed by 
the institution )  | 

Made in accordance with Article 3(6) of the Statute of the European Ombudsman [1] 

Abstract 

The EU has the responsibility and challenge of proposing and agreeing policy and legislation 
which affects over 500 million Europeans. 

The development of policy, including policy that gives rise to proposals for new EU legislation, is 
one of the main tasks of the European Commission. While the Commission relies heavily on its 
internal expertise and experience in this work, it also relies on a wide range of external sources, 
such as specialised European agencies, studies carried out for it by experts and academics, 
feedback on its 'green papers', public consultations and hearings, and over 800 expert groups .

If the Commission's policy development process is to be of high quality, comprehensive in terms 
of dealing with all relevant issues and legitimate insofar as it takes due account of the diverse 
interests and views that make up European society, the Commission must ensure that its 
consultation of external sources is, overall, well-balanced. 

This strategic inquiry concerns one aspect of the Commission's reliance on external sources, 
namely its system of expert groups [2] . The Commission establishes expert groups to seek 
external advice and expertise from individuals, organisations and/or Member State authorities 
as it prepares legislative proposals and policy initiatives, drafts delegated acts, and implements 
existing legislation, programmes and policies. It is for the Commission to decide how to take into 
account the expertise and advice provided by its expert groups when carrying out its duties in 
the general interest of the Union. Unlike comitology committees [3] , which assist the 
Commission in exercising implementing powers that the EU legislature has given it, expert 
groups are not provided for in the Treaties. 
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The Commission has responded positively to a range of suggestions made by the Ombudsman in
the course of this inquiry, thus building on  the significant progress it has made over the past 
years in its management of its expert groups. It has agreed to make the selection procedure for 
expert group members more transparent, to overhaul its conflict of interest policy and to require
relevant organisations and self-employed individuals to be registered in the Transparency 
Register in order to be appointed to expert groups. On many aspects, little now separates the 
Ombudsman's position from that of the Commission. 

As regards transparency, however, there is still significant room for improvement. It must be 
possible for the public to review the composition of expert groups, to follow the detail of their 
deliberations and to know, ultimately, whose viewpoints influenced the Commission. The 
Ombudsman thus  makes a recommendation to the Commission to facilitate better public 
scrutiny of the work of expert groups. 

The background to the own-initiative inquiry 

1. The development of policy, including policy that gives rise to proposals for new EU legislation,
is one of the main tasks of the European Commission. While the Commission relies heavily on 
its internal expertise and experience in developing policy, it also relies on a wide range of 
external sources, such as formal EU advisory bodies, the various specialised European 
agencies, specific studies carried out by experts and academics for the Commission, the 
feedback on 'green papers' published by the Commission, public consultations and hearings, 
and the work of over 800 expert groups. 

2.  Ultimately, the Commission must measure its policy outputs against the following end points:
is the policy that has been developed technically sound, is it comprehensive in terms of dealing 
with all the relevant issues, and, importantly, is it legitimate in a democratic society insofar as it 
is generally accepted that it promotes the public interest, by taking due account of the diverse 
interests and views that make up EU society? If the Commission's policy development process 
is to meet the test of legitimacy, it is important that the Commission ensures that its use of 
external sources is, overall, well-balanced. 

3.  As of April 2015, there were 830 expert groups, comprising 25 000 members, advising the 
Commission on policy development issues. They are composed of all, or some, of the following 
types of members: (i) individuals appointed in their personal capacity, that is, as independent 
experts; (ii) individuals appointed to represent an interest shared by stakeholders in a particular 
policy area; (iii) organisations in the broad sense of the word, including companies, 
associations, non-governmental organisations, trade unions, universities, research institutions, 
Union agencies, Union bodies and international organisations; and (iv) Member States' 
authorities. [4]  Expert groups play a crucial and privileged role in the development of EU policy 
[5]  by producing influential opinions, recommendations and reports in relation to (i) the 
preparation of legislative proposals and policy initiatives in the context of the Commission's right
of initiative, (ii) the preparation of delegated acts, and (iii) the implementation of existing Union 
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legislation, programmes and policies. Thus, while the legitimacy of policy development must of 
course take into account whether the Commission has consulted with an appropriately diverse 
range of external sources, it is important that the contributions of expert groups are, in and of 
themselves , well-balanced, and are thus viewed as legitimate. To gain this legitimacy, the 
Commission should ensure that the public knows who the experts are, how they were chosen, 
and what work they deliver for the Commission. 

4.  This inquiry concerns one important aspect of the Commission's reliance on external 
sources, namely its system of expert groups. Unlike comitology committees [6] , which assist 
the Commission in exercising its implementing powers conferred on it by the EU legislature, 
expert groups are not provided for in the Treaties. 

5.  The Ombudsman recognises that the Commission has, over the past years, made 
significant progress  in trying to promote more balanced interest representation in its expert 
groups and increasing their transparency. The Ombudsman also notes that it is clearly 
preferable for the Commission to have in place a relatively formalised system of expert groups, 
bound by 'horizontal' rules which apply across all its activities, rather than allowing the 
proliferation of ad hoc  task forces and working groups that escape such rules. The Commission
has signalled that it will, in the near future, reform its rules governing expert groups. Against this
background, and in following up on her commitment to monitor the matter [7] , in May 2014 the 
Ombudsman opened the present own-initiative inquiry [8] . 

The own-initiative inquiry 

6.  This inquiry seeks to identify and address systemic deficiencies which impact negatively on 
the balanced composition of expert groups and the transparency of their work. The scope of the
inquiry covers Commission expert groups having, among their members, interest 
representatives (organisations or individual experts representing an interest) and/or 
independent experts appointed in their personal capacity. [9] 

7.  As a first step, the Ombudsman carried out a public consultation. Many stakeholders who 
submitted contributions were concerned that major deficiencies persist, notably as regards a 
disproportionate representation of corporate interests in expert groups. 

8.  The Ombudsman took into account the feedback received during the public consultation. 
She also looked carefully at the information available in relation to the expert groups register. 
[10] 

9.  The Ombudsman then asked the Commission to submit an opinion on a set of detailed 
suggestions for improvement, which built also on the Commission's existing efforts to improve 
the system. The Ombudsman received, and published, the Commission's opinion on her 
suggestions for improvement. 
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Recent developments relevant to the own-initiative 
inquiry 

10.  In her decision [11]  closing own-initiative inquiry OI/7/2014/NF concerning a specific type of
expert group (civil dialogue groups) brought together by the Commission's DG Agriculture, the 
Ombudsman put forward a number of suggestions that she will refer to, where relevant, in the 
present recommendation. 

11.  In September 2015, while this inquiry was still under way, the European Parliament's 
Directorate General for Internal Policies presented a study [12]  it had commissioned entitled 
'Composition of the Commission's expert groups and the status of the register of expert 
groups' . The study found that the Commission had achieved only limited progress towards full 
compliance with Parliament's conditions, imposed on the Commission in the course of the 
budget procedure, and that serious data inconsistencies exist in the register. [13]  The study 
concludes that were the Commission to reform its expert groups' system according to its May 
2015 response to the Ombudsman's suggestions for improvement, it would not achieve full 
compliance with Parliament's conditions for expert groups. 

12.  Parliament has also launched an own-initiative procedure looking into the 'control of the 
Register and composition of the Commission's expert groups' [14]  as well as an own-initiative 
procedure concerning 'transparency, accountability and integrity in the EU institutions' [15] . 
The Ombudsman's assessment leading to a recommendation 

The Ombudsman's detailed assessment 

13.  When opening the inquiry, the Ombudsman asked the Commission to respond to her 
assessment that it is currently not possible adequately and consistently to review the 
composition of specific expert groups because of deficiencies in the framework governing such 
groups, as well as in the expert groups register. 

14.  To address this shortcoming, the Ombudsman set out suggestions for improvement under 
five thematic headings and invited the Commission to submit an opinion on them. While all of 
the Ombudsman's suggestions are relevant for all expert groups covered by the inquiry, not all 
types of expert group members are concerned by each and every suggestion. The assessment 
below begins with those groups of suggestions that the Commission has, globally, accepted. 
The issue of balance is now dealt with under heading D. below (rather than heading A. in the 
Ombudsman's request for an opinion). 

A. Calls for applications: 

Public call for applications for every expert group 

15.  The Ombudsman suggested that, for every expert group, the Commission should publish a 
call for applications. This, to some extent, would help address the low number of eligible civil 
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society organisations that seek to take part in expert groups. In her view, information about the 
creation of future expert groups should be widely and effectively disseminated, so that qualified 
individuals and organisations are made aware of them and encouraged to apply. 

16.  The Commission has agreed to this suggestion . Concretely, the Commission has 
announced that " in principle the future selection of expert group members shall be carried out 
via public calls for application, except when members of expert groups are public authorities, 
such as Member States' and third countries' authorities, international organisations, Union 
bodies and EU agencies - as well as representative bodies established by Union legislation for 
advice in specific areas ". 

17.  The Ombudsman welcomes this commitment. She agrees that it may be justified not to use 
public calls for applications when the members sought are public authorities (certain expert 
groups are composed exclusively of public authorities [16] , while certain others have mixed 
membership from the private sector and public authorities). As regards expert groups with 
mixed membership, the Commission should, however, use public calls for applications for the 
selection of members who are not public authorities. The Ombudsman understands that this is 
what the Commission intends to do (see suggestion (a) below). 

A single portal for calls for applications to expert groups 

18.  The Ombudsman welcomes the Commission's commitment to enhance the visibility 
of calls for applications  by creating, on the expert groups register, a section exclusively 
dedicated to them. This section will include an e-mail alert system that will allow interested 
stakeholders to be informed of new calls for applications as well as of changes introduced in 
specific expert groups. 

A standard minimum deadline for all calls for applications 

19.  The Ombudsman had suggested six weeks as a deadline for applications. However, she 
finds acceptable the Commission's decision to use a standard minimum deadline of four weeks 
for all calls for applications or to use continuously open calls. As to the Commission's mention of
a possibility to deviate from the standard four week period in duly justified cases, the 
Ombudsman notes that there would need to be particularly compelling grounds to deviate from 
this relatively short period of four weeks. 

B. Link to the Transparency Register: 

Mandatory registration in the Transparency Register for appointment to expert groups 

20.  The Ombudsman suggested that the Commission require registration in the European 
Commission-European Parliament Transparency Register [17]  for appointment to expert 
groups for those expert group members who are eligible for registration in the Transparency 
Register. The Commission agreed to implement this suggestion  as regards (i) 
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organisations falling within the scope of the Transparency Register and (ii) self-employed 
individuals representing a common interest shared by stakeholders. This is a major step forward
towards enhancing transparency in expert groups. 

Categorisation of members in Commission expert groups 

21.  Inconsistent categorisation of organisations appointed to expert groups is one of the main 
obstacles preventing stakeholders from being in a position to understand fully the composition 
of an expert group. Only if members can be easily identified and are categorised according to 
well-defined categories of stakeholders will the review of a group's composition be practically 
possible in the future. Given that registration in the Transparency Register is already a 
prerequisite for membership of certain expert groups, and given also that it is expected that a 
mandatory Transparency Register will be introduced in the near future, the Ombudsman 
suggested to the Commission that it use the Transparency Register's categorisation to 
categorise members in expert groups. 

22.  The Commission has informed the Ombudsman that it will, in order to avoid inconsistent 
categorisation of organisations, improve data availability and reliability on the expert groups 
register, in particular by better defining different types of organisations. The Commission has 
also stated that it may use, in the expert groups register, a number of categories currently used 
in the Transparency Register. The Ombudsman welcomes the Commission's willingness to 
improve the categorisation of organisations  appointed to expert groups and urges it to 
follow-up on its stated intention to link to the Transparency Register, by systemically using the 
Transparency Register's categorisation for expert group member organisations falling within its 
scope, that is to say companies, associations, non-governmental organisations, trade unions, 
universities and research institutes (see suggestion (b) below). 

Systemic checks of and link to a member's profile in the Transparency Register 

23.  The Ombudsman is satisfied that the Joint Transparency Register Secretariat, of which the 
Commission is a member, systematically screens all incoming new registrations in the 
Transparency Register in order to ensure registration in the correct section. Given, however, 
that the Ombudsman established, in own-initiative inquiry OI/7/2014/NF, that DG Agriculture 
found it necessary to re-classify organisations between sections II and III of the Transparency 
Register for the purpose of selecting members for its civil dialogue groups [18] , the 
Ombudsman suggests further improving and intensifying the Joint Transparency Register 
Secretariat's systematic checks (see suggestion (c) below). 

24.  Finally, the Ombudsman welcomes the Commission's acceptance of her suggestion 
regarding the creation of a link between expert group members and their profiles in the 
Transparency Register . In the expert groups register itself, in the case of organisations falling 
within the scope of the Transparency Register, as well as of self-employed individuals appointed
as representatives of a common interest shared by stakeholders, who are members of expert 
groups, there will now be a link to their profile in the Transparency Register. 
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C. Conflict of interest policy for individual experts appointed in their 
personal capacity: 

25.  Many expert groups will contain individual experts. Individual experts are appointed either 
(i) in their personal capacity, and thus have to be independent, or (ii) to represent a common 
interest shared by stakeholders in a particular policy area. While individual experts appointed in 
their personal capacity must not find themselves in a conflict of interest situation, individual 
experts appointed to represent a common interest shared by stakeholders have vested 
interests, because, for example, they are representatives of, or work closely with, certain 
companies or certain business sectors. The fact that individual experts may be appointed to 
represent an interest shared by stakeholders is not problematic, as such, provided their 
participation is transparent and sufficient information is available on the type of interest they 
represent. [19] 

26.  If an individual expert appointed in his/her personal capacity is incorrectly adjudged to be 
independent even though the expert has, or is seen to have, very close links to a vested 
interest, this will be problematic as regards the overall balance of an expert group. Finally, the 
internal work of an expert group may be negatively affected if views that are understood by 
expert group colleagues to be independent views, because they are put forward by individuals 
appointed in their personal capacity, are in fact the views of a person linked to an interested 
party. 

27.  In order to guarantee that individuals, who are appointed as members of expert groups in 
their personal capacity, do not find themselves in a conflict of interest situation, which would 
make them unsuited for that role, the Ombudsman suggested that the Commission revise its 
conflict of interest policy in this area and made concrete suggestions for improvement. The 
Ombudsman reiterates that these suggestions covered only experts appointed in their personal 
capacity. They did not, therefore, cover individual experts appointed to represent a common 
interest shared by stakeholders. 

28.  The Ombudsman welcomes the Commission's decision to adopt new provisions on 
managing conflicts of interest of individual experts  appointed in their personal capacity. 
Importantly, the Commission has announced that the new provisions will specify the meaning of 
a 'conflict of interest' and provide for a standardised conflict of interest assessment to be 
performed by all Commission services. In addition, the Commission stated that it will prepare a 
standard declaration of interests form to be filled in by individual experts appointed in their 
personal capacity and which will be made publicly available on the expert groups register. 

29.  The Ombudsman understands that the new policy will be part of the new rules governing 
expert groups, which will be published in due course. 

Annual update of declarations of interests 

30.  The Ombudsman repeats her suggestion that the Commission should require that 
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declarations of interests be updated on a yearly basis. She does not share the Commission's 
view that relying on individual experts voluntarily to signal any change in interests is as effective 
as expressly requiring them to update their declarations once a year. In the Ombudsman's view,
it is crucial that the Commission takes full responsibility for detecting conflicts of interest in order
to take the necessary corrective measures. She therefore suggests that the Commission require
that individual experts appointed in their personal capacity update their declarations of interests 
on a yearly basis (see suggestion (d) below). Requiring a yearly update will also raise 
awareness among individual experts appointed in their personal capacity of conflicts of interest 
issues and contribute to promoting integrity. The Ombudsman understands that the assessment
of declarations of interests will be spread across the Commission's services. She is not, 
therefore, convinced that a yearly update would result in a disproportionate administrative 
burden. 

D. The nature of the horizontal rules and achieving a balanced 
composition: 

31.  The positive feedback from the Commission on the points outlined above should not only 
result in significant improvements in the composition of Commission expert groups but also 
facilitate the review of groups' composition. The Ombudsman also made a number of further 
suggestions, notably as regards the nature of the horizontal rules and achieving a balanced 
composition, not all of which have been accepted or adequately addressed in the Commission's
opinion. These are addressed below. 

32.  The framework currently governing the Commission's expert groups consists of a set of 
horizontal rules provided for in an Annex to a Commission Communication. [20]  The horizontal 
rules give the Commission a wide margin of discretion in deciding which requirements to apply 
in selecting members and operating a specific expert group. The Commission's view is that 
there would be no added value in laying down the framework for expert groups in a legally 
binding Commission decision. 

33.  The Ombudsman agrees that content is more important than form and legal force. What is 
of real importance is that the Commission introduce requirements as to the balance and 
transparency of its expert groups which are, at least, binding on the Commission itself . The 
Ombudsman therefore leaves it to the Commission's discretion to decide whether to enshrine 
such robust requirements for the composition and the functioning of its expert groups in a 
decision or a Communication. 

The concept of balance 

34.  Beyond her suggestion in relation to the nature of the rules, the Ombudsman made a range
of suggestions aimed at achieving a balanced composition of expert groups. These suggestions
all rely on, or link to, the concept of 'balance'. In her decision closing own-initiative inquiry 
OI/7/2014/NF into the composition of DG AGRI's civil dialogue groups, the Ombudsman called 
on the Commission to define its concept of balance both in the case of DG AGRI's composition 
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of civil dialogue groups and in the case of its expert groups more generally. 

35.  The Ombudsman points out that the Commission has not yet formally set out its concept of 
'balance' in its rules governing expert groups. Given that it is impossible to assess whether 
expert groups are balanced without knowing precisely what the Commission understands by 
'balance', she has decided to raise this issue in the present inquiry. It is against this background 
that the Ombudsman suggests that the Commission formally set out its concept of  
'balance'  in the horizontal rules governing expert groups (see suggestion (e) below). 

36.  Taken literally, 'balance' refers to a condition of equilibrium or parity. This is not, however, 
what the Ombudsman understands the Commission has intended for the composition of its 
expert groups and the representation of different interests in them. 

37.  The Ombudsman's view is that 'balance' needs to be understood in the context of the 
specific mandate of each expert group . A Commission expert group could thus be found to 
be balanced if its composition accurately reflects the different types of expertise sought by 
the Commission  which, taken together, enable the group to fully carry out the mandate 
conferred on it . [21]  The expertise sought by the Commission in establishing an expert group 
should, by extension, be complemented by further external sources, as outlined in paragraph 2 
above, to ensure the legitimacy of the entire policy development process of the Commission. 
The Ombudsman agrees that balance does not refer to a situation of arithmetic equilibrium or 
parity of the different interests represented in an expert group. In deciding whether a particular 
expert group's composition is balanced by reference to its tasks, the following criteria should be 
taken into account: firstly, the objective/tasks of the group and the technical expertise required; 
secondly, which stakeholders would most likely be affected by the matter, how those groups of 
stakeholders are organised, and, possibly, what the ratio should be between the economic and 
non-economic interests [22]  represented [23] . 

38.  The Commission appears to be reluctant to accept the principle that balance is mandatory 
and should be achieved in the composition of each individual  expert group. To some extent, 
this may reflect a fear that 'balance' will be understood in a narrow way which fails to reflect the 
scale and diversity of expert groups. In the light of her explanation (above) of how she 
understands 'balance' in the context of expert groups, the Ombudsman believes that the 
Commission need not be concerned that she is proposing an approach to 'balance' which is 
inflexible and unrealistic. In fact, it would seem that the Commission's views on the matter 
overlap considerably with those of the Ombudsman, as set out above. Nevertheless, it would be
helpful were the Commission to explain explicitly what precisely it understands by balance, in 
order to avoid misunderstandings on the part of stakeholders and the public. 

Balance requirement 

39.  In her request for an opinion, the Ombudsman suggested that the Commission require, in 
the horizontal rules governing its expert groups, that expert groups be composed in a balanced 
manner. [24] 
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40.  The Ombudsman reiterates that balance is not the result of an arithmetic exercise, but 
rather the result of efforts to ensure that the members of an expert group, together, possess the 
necessary technical expertise, and breadth of perspectives, to deliver on the mandate of the 
group in question. In light of this mandate-oriented concept of balance, the unbalanced 
composition of an expert group automatically impacts on the group's capacity to carry out its 
tasks. 

41.  The Ombudsman is aware that there is a great variety of expert groups and that no set of 
rigid criteria could adequately address the situation in all types of expert groups. However, by 
tying the concept of balance to each group's mandate, the Ombudsman is confident that the 
Commission can deal adequately with this question. 

42.  The Ombudsman acknowledges that, in setting up any particular expert group, the 
Commission may encounter specific difficulties as regards the participation of civil 
society organisations . The Ombudsman believes that the range of measures announced by 
the Commission, and outlined in section A. above, should go some way towards mitigating the 
difficulties the Commission has faced in the past in attracting the full range of relevant 
applications for membership of its expert groups. Nevertheless, the Ombudsman recognises 
that the Commission at times faces a serious difficulty in this regard. The capacity in terms of 
resources of economic interest groups, to make themselves available to serve on expert groups,
is almost always going to be greater than that of civil society organisations. It is the very nature 
of civil society organisations that they are neither commercial nor party political entities; they 
engage around issues of their own choosing and in their own fashion within their limited 
resources. The Ombudsman suggests that the Commission should continue to explore 
with the legislature and civil society, options which will facilitate and encourage the 
greatest possible engagement by civil society organisations in the operations of expert 
groups. 

43.  If, notwithstanding the Commission's efforts, it continues to face difficulties in achieving a 
balanced composition, the Ombudsman believes that the right approach is to allow for an 
exception from the balance requirement in duly justified cases. Such an exception should be 
applied restrictively and the Commission should provide detailed explanations as to why it 
needs to depart from a balanced composition. Before departing from the requirement of 
balance, the Commission should therefore consider amending the mandate of a group or 
reducing its size (see suggestion (f) below). [25]  Given that the Commission appears to share 
the view that 'balance' essentially depends on the mandate of an expert group, the Commission 
should agree that having to depart from a balanced composition might in some instances render
pointless the setting-up of an expert group. Where it proves impossible in any individual case to 
attain a balanced representation, and the group is nevertheless set up and asked to provide 
advice to the Commission, the Ombudsman trusts that the Commission will take account of this 
deficit in assessing whatever expert opinion is provided by that group. Any such deficit should 
also be highlighted in the reports and opinions of the particular expert group. 

Individual definition of balance 
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44.  The Ombudsman suggested that the Commission put in place an individual definition of 
balance for each expert group in order to make the review of a group's composition practically 
possible. [26]  What the Ombudsman means by 'individual definition of balance' is a prior 
description by the Commission of what balance means with regard to the mandate of a 
particular group , taking into account the different factors mentioned above. [27]  The 
individual definition of balance should set out, in a transparent manner, the rationale behind a 
particular group's composition. In effect, it amounts to a detailed prior description of the types
of representation being sought for each proposed expert group  (see suggestion (g) 
below). 

45.  The Commission expressed concern that setting out an individual definition of balance for 
each expert group would give rise to conceptual problems, be administratively burdensome and 
not effective in practice. At the same time, it effectively accepted this idea by declaring itself 
ready to outline, in public calls for application, the relevant expertise and interests' 
representation sought by the Commission in relation to the work to be performed. The 
Ombudsman encourages the Commission to be as specific as possible in outlining how many 
members it is seeking in the case of each particular area of expertise and interest 
representation. At the same time, she recognises that it may be difficult to anticipate who will 
express an interest in being a member of a particular expert group, particularly now that calls for
applications will be the norm. Therefore, she agrees that a certain degree of flexibility is 
required.  The Ombudsman thus notes that the Commission could, and indeed should, review 
its description of the relevant expertise and interests' representation required for a particular 
expert group, if circumstances so require. 

General criteria for the categorisation of economic and non-economic interests 

46.  The Ombudsman suggested that the Commission define general criteria for the 
categorisation of economic and non-economic interests in expert groups and set out this 
definition in the horizontal rules governing its expert groups. The Commission has not 
responded substantively to this suggestion. 

47.  The Ombudsman maintains her view that a categorisation of economic and non-economic 
interests is necessary to allow for a review of the ratio of these interests represented in those 
expert groups whose balanced composition, because of their mandate, depends, among other 
factors, on such categorisation. The Ombudsman recognises that the categorisation of 
economic and non-economic interests will not be a criterion of balance for all expert groups. 

48.  As previously stated, the establishment of such criteria would, in the Ombudsman's view, 
primarily entail the Commission expressly stating which groups of stakeholders it deems to 
represent economic interests and which groups of stakeholders it deems to represent 
non-economic interests. [28] 

49.  The Ombudsman notes that the Commission's DG Agriculture, for the purpose of selecting 
members of its civil dialogue groups, stipulated a criterion for distinguishing between 
organisations representing economic and non-economic interests based on the sections and 
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sub-sections of the Transparency Register. [29]  The Ombudsman believes that, in the same 
way and in relation to the full range of expert groups, it would be sensible for the Commission to
rely on the sections and sub-sections of the Transparency Register in undertaking this exercise 
(see suggestion (h) below). 

Inconsistent treatment of organisations 

50.  In her request to the Commission for an opinion, the Ombudsman noted that the 
Commission had treated certain organisations inconsistently and asked whether it has also 
inconsistently treated other organisations appointed to expert groups. Specifically, the 
Ombudsman pointed out that the Commission inconsistently appointed the organisations 
European Farmers ('COPA') and European Agri-cooperatives ('COGECA') as one single 
member in some expert groups ('COPA-COGECA') and as two distinct members in other expert
groups ('COPA' and 'COGECA'). 

51.  The Ombudsman understands that the intention to link, in the future, expert group 
membership to the Transparency Register will resolve this matter as regards 'COPA' and 
'COGECA'. As regards the treatment of other organisations in expert groups, the Ombudsman 
welcomes the Commission's pledge to review the classification of expert group members in the 
expert groups register in order to avoid inconsistent treatment of organisations. 

E. Transparency, including improvement of data availability on the 
register: 

Preliminary remark 

52.  In requesting an opinion from the Commission, the Ombudsman stated that the aim of her 
inquiry is to promote transparency and, in a constructive manner, support efforts towards 
achieving a more balanced composition of Commission expert groups. The Ombudsman 
acknowledged that the goal of achieving a balanced composition is a complex and 
challenging task . She thus welcomes the progress made by the Commission on all of the 
aspects outlined in sections A.-D. above. 

53.  The Ombudsman believes, however, that there is significant room for improvement in the 
transparency of the functioning of expert groups. The key role played by these groups in 
contributing to the development of EU legislation and policy makes clear that every effort should
be made so that the public can scrutinise and trust their work. It must be possible for the public 
to be aware of the composition of expert groups, to follow the detail of their deliberations and to 
know, ultimately, whose viewpoints influenced the Commission. 

54.  The Commission expressed the concern that full transparency as regards the work of 
expert groups might impact negatively on their smooth functioning. The Ombudsman notes 
however that the Treaty on European Union requires that decisions are taken as openly as 
possible and as closely as possible to the citizen. [30]  The Commission utilises its expert 
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groups as part of its internal decision-making process. The Commission's rules governing 
expert groups must therefore comply with the Treaty provisions. 

55.  The Ombudsman considers that the Commission's existing transparency arrangements in 
relation to expert groups are not sufficient. She considers that the present arrangements do not 
adequately facilitate public scrutiny of the advice and expertise that the Commission obtains at 
the expert group stage. To this extent, the Ombudsman believes that these arrangements do 
not comply with the relevant Treaty provisions. The Ombudsman finds that this constitutes 
maladministration. The Commission should take measures to enhance the transparency of its 
expert groups' output. The Ombudsman makes a corresponding recommendation, consisting of 
two main elements, as explained in paragraphs 56-62 below. She also makes a number of 
suggestions for improvement in this area. 

Transparency of deliberations and minutes of meetings 

56.  At present, the general rule is that the deliberations of expert groups are confidential. While 
minutes of the meetings of expert groups are published, these minutes are inadequate both in 
terms of content and of timeliness. The Ombudsman understands that a certain degree of 
flexibility may be necessary to address exceptional circumstances in which an expert group's 
deliberations may justifiably be treated as confidential. Nonetheless, the Ombudsman believes 
that openness and transparency in recording expert groups' and their subgroups' 
meetings, including deliberations, should be the rule, not the exception . This is 
particularly the case when the work of the expert group feeds into the Commission's deliberation
resulting in the adoption of proposals for legislation. 

57.  The Ombudsman therefore recommends that the Commission reverse the arrangements 
provided for in its standard rules of procedure for expert groups. Specifically, Article 14 of the 
standard rules of procedure should provide that a group's deliberations shall, in principle, be 
transparent unless voted otherwise by the particular group and with the consent of the 
Commission. At a minimum, ensuring that expert group deliberations are transparent will 
require, in each case, prior publication of the agenda and of the background documents 
followed by timely publication of adequate minutes of the particular expert group meeting. The 
Commission might also consider whether some expert group deliberations might be fully open 
to the public, for example, by way of web streaming. Following this approach, a decision to hold 
meetings in closed session would need to be specifically justified in the minutes (see 
recommendation below). [31] [32] 

58.  As regards minutes of meetings, the Ombudsman asked the Commission to seek to ensure
that the minutes of the meetings and deliberations of expert groups, and of their subgroups, are 
as meaningful as possible. The Ombudsman notes that it is good practice to take proportionate 
and adequate minutes of meetings that relate to the issues set out in the mandate of the expert 
group and, prior to making them public, to circulate draft minutes to members for the purpose of 
checking their accuracy. [33] Minutes are not verbatim accounts of what was said and 
debated at a meeting , but rather outline the main points made and any conclusions 
drawn on the substantive issue under discussion . The persons making points and the 
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persons taking a position on conclusions should normally be identified. 

59.  The Ombudsman maintains this view regarding the minutes of the meetings and 
deliberations of expert groups. The Ombudsman believes that the Commission should be 
guided by two main principles when determining the content of the minutes of the meetings and 
deliberations of its expert groups. First, published minutes should, as a minimum standard, be 
as detailed as necessary to enable the public to effectively understand the process in the
course of which a group's opinion was developed . Second, it appears sensible to take into 
consideration the provisions of Regulation 1049/2001 [34]  and the case-law of the Court of 
Justice of the EU ('CJEU') on public access to documents held by the EU institutions, including 
the applicable exceptions to public access, when deciding on the actual content of such 
published minutes. In this regard, it would seem sensible to anticipate the type of content which,
were public access to the document sought under Regulation 1049/2001, would be excepted 
from public disclosure. Clearly, in so far as such minutes are directed at the members of the 
expert group, it may be appropriate that they sometimes contain material which is necessary for 
them to see but which may not be appropriate to disclose to the public generally. However, 
while recognising that minutes of expert group meetings may sometimes have to be 
redacted prior to general publication , the Ombudsman cautions that, in the spirit of 
transparency recognised in Regulation 1049/2001, any redactions should be no more than is
strictly necessary to protect whatever legitimate interests are at stake . It follows that the 
Commission should include in its published minutes of meetings all other necessary information 
which does not fall under any of the applicable exceptions set out in Regulation 1049/2001. 

60.  The Ombudsman notes that the Treaty requires that decisions are taken as openly as 
possible and as closely as possible to the citizen. [35]  In the context of this requirement, the 
Ombudsman cautions against any reliance by the Commission on a general presumption that 
public disclosure of the identities of expert group members, or of the opinions they express at 
meetings, would undermine their integrity by exposing them to undue external pressure. The 
CJEU has made it clear in its case-law on access to documents that the Commission's reliance 
on such a general presumption of the presence of a risk, unsupported by evidence is not 
sufficient to establish the existence of that risk. [36]  The CJEU has also held, in the context of 
access to documents, that the Commission cannot justify refusing access to recordings of a 
meeting on the alleged basis of a necessity to protect experts from external pressure and in 
order to preserve a climate of confidence favourable to frank discussions and one in which 
experts will continue to feel free to express their opinions. [37] 

61.  In the light of these considerations, the Ombudsman recommends that the Commission 
amend Article 9 of the standard rules of procedure for expert groups. These amendments 
should provide that the minutes of a meeting must cover the discussion on each point on the 
agenda, including which members expressed what viewpoints on the essential issues of 
discussion , as well as the opinions delivered by the group as a whole (see recommendation 
below). [38] [39] 

62.  As proposed in Paragraph 59, the Commission remains free to assess whether, with regard
to particular minutes to be published on the expert groups register, any of the exceptions to the 
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right of public access to documents provided for in Regulation 1049/2001 are applicable, for 
example data protection concerns under Regulation 45/2001 [40] [41] . 

Publication of documents 

63.  The Ombudsman suggested that the Commission see to it that (i) documents on expert 
groups' and their subgroups' work are published systematically and in a timely manner, where 
possible in advance, and that (ii) publication takes place by uploading the documents on the 
expert groups register so that the public can search them through the register's search function. 

64.  While the Commission states its commitment to systematic and timely publication of 
documents, it adds that it intends to maintain " the current arrangements in the way relevant 
documents are made publicly available " and expresses the view that its current arrangements 
provide for " sufficient " transparency on the activities of expert groups. In the Ombudsman's 
view, transparency will be guaranteed only if all final documents are uploaded, at the earliest 
date possible, on the expert groups register so that they are accessible in one place and can be
searched by interested stakeholders through the register's search function. 

65.  In short, the Ombudsman suggests that the Commission agree to systematic and 
timely publication of all documents on the expert groups register , except those covered 
by one of the exceptions laid down in Regulation 1049/2001 and then only to the extent that a 
relevant exception applies (see suggestion (i) below). 

Publication of information on the common interest shared by stakeholders represented by an 
individual expert 

66.  It is essential that the public will have clear and accurate information on the members of 
each expert group and, in particular, regarding the type of interest (if any) represented by an 
individual expert. In the particular case of individual experts, who are appointed to represent a 
common interest shared by stakeholders, it is essential that the public has clear and 
comprehensive information on the interests they represent or with which they have strong links. 
Any lack of clarity or accuracy in this regard will be damaging, not just to the integrity of the 
expert group system, but also to the integrity of the EU policy development system. The 
Ombudsman is however satisfied with the Commission's commitment to provide, on the expert 
groups register, more information on the interest represented by individual experts appointed to 
represent a common interest shared by stakeholders. The Ombudsman will keep a watchful eye
on how the Commission, in practice, implements its commitment. 

Re-design of the 'statistics' tab 

67.  The Ombudsman welcomes the Commission's announcement to look into making technical
adjustments to the expert groups register, in particular by redefining the 'statistics' tab to show 
additional information and provide a better view on the composition of expert groups. 
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Concluding remarks 

68.  The Ombudsman had asked the Commission to consider (i) adopting a decision laying 
down the general framework for expert groups and (ii) reviewing the composition of expert 
groups which are active or on hold, once this decision has been adopted. The Ombudsman 
notes that, while the Commission may not ultimately adopt a 'decision' [42] , it is in the process 
of reviewing the general framework for expert groups. This is a welcome development. As 
regards (ii), the Commission informed the Ombudsman that it reviews the composition of its 
expert groups on a regular basis and it has agreed to address any perceived imbalance on a 
case-by-case basis. The Ombudsman therefore finds no need to pursue these points further. 

69.  Before proceeding to her recommendation, t he Ombudsman takes note of, and very 
much welcomes, the Commission's commitment to : 

 i. Enhance the visibility of calls for applications by creating, on the expert groups register, a 
section exclusively dedicated to them; 

 ii. Use a standard minimum deadline of four weeks for all calls for applications, with the 
possibility to deviate from this period in duly justified cases or to use continuously open calls for 
applications; 

 iii. Require registration in the Transparency Register for appointment to expert groups of 
organisations falling within the scope of the Transparency Register and self-employed 
individuals representing a common interest shared by stakeholders; 

iv. Link organisations falling within the scope of the Transparency Register and self-employed 
individuals appointed as representatives of a common interest shared by stakeholders, who are 
members in expert groups, to their profile in the Transparency Register; 

 v. Adopt a new conflict of interest policy for individual experts appointed in their personal 
capacity; 

 vi.  Review the classification of expert group members in the register in order to avoid 
inconsistent treatment of organisations; 

 vii.  Provide, on the expert groups register, more information on the interest represented by 
individual experts appointed to represent a common interest shared by stakeholders. 

70. As regards matters on which there is room for improvement , the Ombudsman 
suggests that the Commission: 

(a) Commit to always using public calls for applications for the selection of expert group 
members who are not public authorities; 

(b) Commit to using the Transparency Register's categorisation to categorise, in the expert 
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groups register, expert group member organisations falling within the scope of the Transparency
Register; 

(c) See to it that the Joint Transparency Register Secretariat further improves and intensifies its 
systematic checks of incoming new registrations as regards the correct section of registration; 

(d) Require that individual experts appointed in their personal capacity update their declarations 
of interests on a yearly basis; 

(e) Explain, in the horizontal rules governing expert groups, what the Commission means by 
'balance'; 

(f) Require that expert groups have a balanced composition. The Commission may allow for an 
exception from the balance requirement in duly justified cases; 

(g) Set out and explain, with primary reference to the mandate of a group to be established, 
which composition is sought and why, taking into account the following criteria: the 
objective/tasks of the group and the expertise required, which stakeholders would most likely be
affected by the matter, how those groups of stakeholders are organised, and possibly what the 
ratio of the represented economic and noneconomic interests should be; 

(h) Define general criteria for the categorisation of economic and non-economic interests in 
expert groups; 

(i) Provide for the systematic and timely publication, on the expert groups register, of all 
documents on expert groups' and their subgroups' work (including minutes of meetings), except 
for those documents, or parts of documents, covered by one of the exceptions laid down in 
Regulation 1049/2001 to the extent that a relevant exception applies. 

The recommendation 

On the basis of the inquiry, the Ombudsman makes the following specific recommendations to 
the Commission: 

The Commission should revise its standard rules of procedure as regards: 
- the content of published minutes and provide that, in the normal course , the published 
minutes will be as meaningful as possible and, in particular, set out the positions 
expressed by the members; 
- the confidentiality of expert group deliberations, and provide that, as a general rule, 
these deliberations should be transparent and that only in exceptional cases, following a 
majority vote within the group and with the consent of the Commission, would an expert 
group's deliberations be confidential. Transparency in this context requires, as a 
minimum , prior publication of the agenda and of the background documents followed by
timely publication of adequate minutes of the particular expert group meeting. 
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The Commission will be informed of these recommendations. In accordance with Article 3(6) of 
the Statute of the European Ombudsman, the Commission shall send a detailed opinion by 30 
April 2016. The detailed opinion could consist of the acceptance of the recommendation and a 
description of how it has been implemented. 

Strasbourg, 29/01/2016 

Emily O'Reilly 

European Ombudsman 
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