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Recommendation

Case 1183/2012/MMN - Opened on 07/06/2012 - Recommendation on 15/11/2013 -
Decision on 23/06/2014 - Institution concerned European Anti-Fraud Office ( Draft
recommendation accepted by the institution ) |

Made in accordance with Article 3(6) of the Statute of the European Ombudsman [1]

The background to the complaint

1. The present case concerns a complaint lodged with the European Anti-Fraud Office ('OLAF")
by a former employee of the Fundamental Rights Agency ('FRA") against the latter.

2. In June 2007, the complainant brought to the attention of OLAF certain irregularities
allegedly committed within the FRA.

3. On 24 June 2009, OLAF informed the complainant that, following its investigation, it had
concluded that no further action should be taken. However, OLAF added that it had addressed
a number of issues to the management of the FRA.

4. On 24 September 2009, the complainant wrote to OLAF challenging its decision to close the
investigation, and requested clarifications concerning the reasons for this decision.

5. On 3 May 2012, the complainant turned to the Ombudsman in relation to this matter
(complaint 896/2012/MMN).

6. On 25 May 2012, the Ombudsman informed the complainant that, on the basis of the
information he had provided, his complaint was time-barred since it appeared to have been
lodged after the two years time-limit established in Article 2(4) of the Statute of the
Ombudsman.

7. On the same date, the complainant sent a further letter to inform the Ombudsman that OLAF
had not yet replied to his letter of 24 September 2009. This letter to the Ombudsman was
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registered as the present complaint.

8. On 7 June 2012, the Ombudsman invited OLAF to reply to the complainant's request for
clarifications concerning its reasons to close the investigation against the FRA.

9. On 26 June 2012, OLAF provided the Ombudsman with a copy of the reply that it had sent to
the complainant on 25 June 2012. This reply informed the complainant that:

" it is not OLAF's policy to explain or give reasons for its decision to close an investigation. |
would only add that all such decisions are taken after careful reflection and discussion between
investigators and their management. "

10. On 9 July 2012, the complainant expressed his dissatisfaction with OLAF's reply.

The subject matter of the inquiry

11. The Ombudsman opened an inquiry into the following allegation and claim:

Allegation

By failing to state the reasons for its decision to close the investigation into the alleged
irregularities reported by the complainant, OLAF violated its duties flowing from EU law and the
principles of good administration.

Claim

OLAF should provide the complainant with the reasons for its decision to close the investigation.

The inquiry

12. On 24 July 2012, the Ombudsman requested OLAF to provide an opinion into the
above-mentioned allegation and claim.

13. In particular, the Ombudsman invited OLAF to address in its opinion the general obligation
for the EU institutions to state the reasons for the measures which they adopt, as established by
the Treaty on the Functioning of the EU and the case-law of the Court of Justice. Furthermore,
the Ombudsman drew OLAF's attention to the fact that it is good administration for the EU
institutions to state the grounds for their decisions (Article 18 of the European Code of Good
Administrative Behaviour). Moreover, the Ombudsman invited OLAF to address the fact that the
complainant acted as a whistleblower and claimed to have been directly affected by at least
some of the alleged irregularities reported to OLAF.
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14. On 15 October 2012, OLAF provided its opinion, which was forwarded to the complainant
for his observations.

15. On 26 November 2012, the complainant submitted his observations.
The Ombudsman's analysis and conclusions

A. Allegation of failure to state the reasons for its decision to
close the investigation

Arguments presented to the Ombudsman

16. In its opinion, OLAF stated that there are " several reasons why OLAF prefers not to justify
its decisions to dismiss cases in detail. They include a lack of rules concerning the duty to justify
the act of not opening an investigation, the confidentiality of investigations, the independence of
the Director-General of OLAF, the lack of legal effect of the act and the fact that transparency is
ensured through specific procedures. "

17. First, as regards the alleged lack of rules imposing an obligation to state reasons, OLAF
argued that the European Code of Good Administrative Behaviour applies to " relations with the
public " and does not apply to staff relations. Neither the Staff Regulations of Officials of the EU
(the 'Staff Regulations') nor the Commission's Communication on whistleblowing [2] require
OLAF to indicate the reasons for the opening or closing of an investigation to a whistleblower.
According to OLAF, the case-law of the EU Courts confirms this insofar as it establishes that a
whistleblower who alleges that irregularities have taken place cannot oblige OLAF to launch an
investigation. [3]

18. Second, as far as the confidentiality of investigations is concerned, OLAF argued that
Article 8(2) of Regulation 1073/1999 concerning investigations conducted by OLAF [4] imposes
a broad confidentiality obligation applicable to its investigations. This rule aims at preserving
OLAF's fact-gathering mission and also at safeguarding the presumption of innocence. OLAF
added that the successful performance of an investigation may require that the person, the
subject of the investigation, is not made aware of it. [5] Furthermore, the disclosure of
information obtained in the course of investigations to persons other than those whose function
requires that disclosure may be illegal and may give rise to liability on the part of the EU. [6]

19. Third, OLAF argued that explaining to a whistleblower the reasons for not opening an
investigation would compromise the independence of OLAF's Director-General (Article 12(3) of
Regulation 1073/1999).

20. Fourth, OLAF relied on the lack of legal effects of its relevant decisions. It noted that the
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obligation to state reasons exists primarily to enable an administrative decision to be subject to
judicial review. According to the case-law, [7] the transmission of recommendations by OLAF to
a judicial authority and the decision to close an investigation are not subject to judicial review
since they do not produce legally binding effects.

21. Fifth, OLAF argued that transparency is ensured through specific mechanisms in the case
of OLAF. In particular, OLAF indicated that its decisions to open or to close an investigation are
based on the Instructions to Staff on Investigative Procedures ('ISIP') which are publicly
available (Articles 5 and 6). [8] In this respect, the ISIP require that regard must be had to the
reliability of the source and to the credibility of the allegations. Moreover, all the information
gathered is taken into account in order to establish whether the case falls within the scope of
the Investigation Policy Priorities, which are published together with OLAF's annual
management plan. [9]

22. Finally, as regards the complainant's contention to have been directly affected by at least
some of the alleged irregularities reported, OLAF indicated that in such a case a whistleblower
should turn to his former employer, that is to say, the FRA in the complainant's case.

23. In his observations, the complainant submitted that it was unacceptable that an EU
institution relied on the alleged absence of certain rules in order to refuse to behave
appropriately. Moreover, as regards OLAF's argument that the Code of Good Administrative
Behaviour was not applicable to the present case, the complainant noted that he was no longer
a member of staff of the EU institutions. Furthermore, he considered that it would be " absurd "
if the EU granted rights to citizens which it denies to its own staff.

The Ombudsman's assessment leading to a draft
recommendation

24. Article 296 TFEU provides as follows (ex-Article 253 EC): " Legal acts shall state the
reasons on which they are based and shall refer to any proposals, initiatives, recommendations,
requests or opinions required by the Treaties. " In accordance with well-established case-law,
the duty to state reasons is designed to enable the persons concerned to ascertain the reasons
for the measure and to enable the EU Courts having jurisdiction to exercise their powers of
review. [10] This applies to acts that have legal effects on a given person.

25. However, Article 296 TFEU must be considered to be only one emanation of a more
general obligation for the EU institutions to state the reasons for the measures which they
adopt. For instance, Advocate-General Léger has pointed out the following: " It must be borne in
mind that Art.253 EC lays down a general obligation to state reasons, which applies to all
measures taken by the institutions. " [11]

26. In this context, regard should also be had to Article 41(2)(c) of the Charter of Fundamental
Rights, which sets out the right to good administration, provides the following: " This right
includes [...] the obligation of the administration to give reasons for its decisions. "
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27. Forits part, Article 18(1) of the European Code of Good Administrative Behaviour, which is
entitled duty to state the grounds of decisions and which sets out what principles of good
administration require the EU institutions to do, establishes the following: " Every decision of the
institution which may adversely affect the rights or interests of a private person shall state the
grounds on which it is based by indicating clearly the relevant facts and the legal basis of the
decision. " In this respect, the Ombudsman notes that a decision rejecting a complaint adopted
by an EU institution must be regarded as a decision adversely affecting the rights or interests of
the complainant, within the meaning of the above-mentioned provision.

28. ltis thus clear from the foregoing that the EU institutions are under a general obligation,
either by virtue of law or in accordance with principles of good administration, to state reasons
for all their decisions that affect or may affect a citizen. Accordingly, EU citizens have a right to
be provided with the reasons for such decisions, irrespective of whether such decisions can be
challenged before the courts. The Ombudsman notes that this finding would appear to be
self-evident in a democratic society and in light of the need to make the EU institutions
accountable to citizens. Indeed, it is of paramount importance for the EU institutions to provide
citizens with the reasoning underlying their decisions in order to increase the transparency of
and to strengthen the trust in their functioning.

29. In its reply to the complainant, OLAF indicated that it prefers not to provide reasons for its
decision to close an investigation. In that regard, OLAF has put forward six arguments to justify
its policy on this matter. The Ombudsman will analyse these in turn.

30. First, as regards the alleged lack of rules, the Ombudsman considers it sufficient to refer to
his above finding that there is a general obligation for EU institutions to state reasons for their
decisions (see points 24-28 above).

31. ltis true that the European Code of Good Administrative Behaviour, which applies to "
relations with the public " (Article 2(1), provides for an exception in its Article 3(2), according to
which the Code does not apply to relations between officials and the institutions. However, this
provision merely reflects the fact that the Code was intended to focus on what good
administration means in the relations between the EU institutions on the one hand and citizens
on the other. The fact that the Code does not specifically address the relationship between the
EU institutions and their staff obviously does not mean that the principles of good administration
would not need to be respected by the EU institutions in so far as EU staff is concerned.
Besides, there is nothing to suggest that OLAF's refusal to state reasons in the present case
was based on the fact that the complainant was at the time a staff member of the EU.
Therefore, OLAF's first argument cannot be accepted.

32. Second, as regards confidentiality, the Ombudsman considers that the need to preserve
the confidentiality of OLAF's investigations cannot be regarded as a valid justification for an
outright refusal to provide reasons for a decision closing an investigation. In any event, giving
reasons for such a decision does not necessarily require divulging confidential information, such
information which could negatively affect the rights of third parties (including the presumption of
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innocence and the protection of their reputation) and which could give rise to the EU's
non-contractual liability. In the Ombudsman's view, a fair balance needs to be struck between
the various interests at stake by providing adequate reasons. There is nothing to suggest that
such a balancing exercise has been carried out by OLAF in the present case. Thus, OLAF's
second argument cannot be accepted.

33. Third, as regards the issue of independence, the Ombudsman finds it difficult to understand
how providing reasons for a decision to close an investigation could possibly compromise the
independence of OLAF or its Director-General. In particular, stating reasons does not require
OLAF to enter into 'negotiations' or discussions with a whistleblower. It only requires OLAF to
inform the whistleblower of the reasons why OLAF has concluded that the investigation should
be closed. If OLAF's argument were to be accepted, it would imply that the obligation to state
reasons would compromise the independence of all the EU institutions which are subject to
such an obligation.

34. Fourth, concerning the lack of legally binding effects of OLAF's decisions, the Ombudsman
notes that the case-law cited by OLAF merely clarifies that it is not possible to bring an action
for annulment against the decisions by OLAF to close an investigation or to transmit its reports
to the EU institutions or to national authorities. However, that case-law does not suggest that
OLAF should be entirely free as to whether or not it wishes to state reasons for such decisions.
In fact, particularly in situations in which the possibilities of bringing an action before the EU
Courts are limited or non-existent, providing reasons for a decision adopted by an EU institution
becomes all the more important in order to ensure that the institutions are accountable to
citizens.

35. Fifth, as regards the argument concerning transparency, the Ombudsman welcomes the
fact that OLAF has decided to publish the ISIP and the Investigation Policy Priorities, on which
its decisions are based. However, the publication of these documents cannot replace the
obligation to state reasons in a specific case. Neither the ISIP nor the Investigation Policy
Priorities provide any indications as to why, in a specific case, OLAF decided to close an
investigation. Therefore, OLAF's fifth argument cannot be accepted.

36. Sixth, the Ombudsman notes with some surprise OLAF's argument that a whistleblower
who claims to have been affected by the alleged irregularities reported to OLAF would be
advised to raise the matter with his or her employer. After all, the rules on whistleblowing were
introduced precisely so as to provide the possibility of informing a third party such as OLAF of
alleged irregularities in the institution for which the complainant works. In any event, the
Ombudsman considers that OLAF's present argument is without any bearing on the issue to be
examined here, namely whether OLAF failed to provide reasons for its decision to close the
investigation.

37. Moreover, the Ombudsman considers that whistleblowers should not be discouraged from
reporting in good faith alleged irregularities to OLAF, even if ultimately there are valid reasons to
close the investigation. In the Ombudsman's view, OLAF's refusal to provide reasons for its
decision to close an investigation is likely to discourage whistleblowers acting in good faith from
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reporting alleged irregularities.

38. In light of the above, the Ombudsman considers that OLAF's refusal to state reasons for its
decision to close the investigation amounted to an instance of maladministration. She therefore
makes a corresponding draft recommendation below, in accordance with Article 3(6) of the
Statute of the European Ombudsman.

B. The proposal draft recommendation

On the basis of her inquiries into this complaint, the Ombudsman makes the following draft
recommendation to OLAF:

OLAF should inform the complainant of the reasons for its decision to close its
investigation in the present case.

OLAF and the complainant will be informed of this draft recommendation. In accordance with
Article 3(6) of the Statute of the European Ombudsman, OLAF shall send a detailed opinion by
15 February 2014. The detailed opinion could consist of the acceptance of the draft
recommendation and a description of how it has been implemented.

Emily O'Reilly
Done in Strasbourg on 15 November 2013
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