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Decision of the European Ombudsman closing his
inquiry into complaint 2161/2011/ER against the
European Central Bank

Decision
Case 2161/2011/ER - Opened on 30/11/2011 - Decision on 19/12/2012 - Institution
concerned European Central Bank ( No further inquiries justified ) |

The complainant, an ltalian citizen, applied for access to a letter that the European Central Bank
('ECB') sent in the summer of 2011 to the Italian Government in the framework of the sovereign
debt crisis affecting certain Euro-area countries. The ECB rejected the complainant's application
and essentially argued that disclosure of the letter would undermine the conduct of monetary
and economic policy, which requires that it be possible for the ECB to exchange confidential
communications with the Member States. The ECB maintained its position, even though a major
Italian newspaper had published the letter in the meantime.

In his complaint to the Ombudsman, the complainant alleged that the ECB unlawfully refused
him access to the requested document and claimed that the ECB should grant him access to
the letter or provide an adequate statement of reasons for its decision.

In its opinion, the ECB described the content of the letter. The ECB further stated that the fact
that the letter was published in a major Italian newspaper was irrelevant, since the Bank itself
had neither made the letter publicly available nor authorised its publication.

The Ombudsman found that, in its opinion, the ECB provided the complainant with an
appropriate statement of reasons. On the basis of an inspection of the letter, he considered that
disclosure of the letter would indeed jeopardise the public interest as regards the conduct of
monetary and economic policy. As regards the fact that the letter had been published in a major
Italian newspaper, the Ombudsman considered the ECB's position to be reasonable. In view of
the reasons provided by the ECB in support of its decision, the Ombudsman concluded that
there were no grounds for further inquiries. However, he also made a further remark to the ECB
to encourage it to continue viewing transparency not only as a legal obligation, but also as an
opportunity to enhance its legitimacy in the eyes of the citizens.

The background to the complaint
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1. On 12 August 2011, the complainant submitted an application for access to documents to
the European Central Bank ('ECB'). The complainant requested access to a letter, which the
ECB sent in early August 2011 to the Italian Government in the framework of the sovereign debt
crisis affecting certain euro area countries (the 'Letter').

2. On 7 September 2011, the ECB rejected the complainant's application. It stated that, in
accordance with Article 4(1)(a), second indent, of the Decision of the ECB concerning public
access to documents [1] , access to the Letter had to be denied, since disclosure would
undermine the protection of the public interest as regards the monetary and economic policy of
the EU or a Member State. In particular, the disclosure of the Letter would undermine the
effectiveness of the messages of the ECB to Member States as a tool for fostering an
environment conducive to restoring confidence among investors in the financial markets. The
ECB pointed out that this issue is of utmost importance for the smooth conduct of monetary
policy. It also informed the complainant that he could submit a confirmatory application to its
Executive Board.

3. On 28 September 2011, the complainant submitted a confirmatory application to the ECB's
Executive Board. The following day, he contacted the ECB again, observing that the Letter had
been published in a major Italian newspaper.

4. On 20 October 2011, the ECB rejected the confirmatory application, considering that the
exception previously invoked was applicable. The ECB considered that the disclosure of the
Letter " could affect the efficiency of the messages that the ECB may address " to Member States
in order to promote favourable conditions for the smooth conduct of monetary policy. The ECB
further stressed that it must be in a position to convey pertinent and candid messages to
national and European authorities in the manner it deems most effective in order to serve the
public interest as regards monetary policy. In particular, the circumstances may require informal
and confidential communications. In the present case, the confidential communication was
aimed at fostering an environment conducive to restoring confidence among investors in the
financial markets. The ECB informed the complainant of the means of redress available to him,
pursuant to Articles 228 and 263 TFEU [2] .

5. The complainant turned to the European Ombudsman on 26 October 2011.

The subject matter of the inquiry

6. The Ombudsman opened an inquiry into the following allegation and claim.

Allegation:

The ECB unlawfully refused the complainant access to the requested document.
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Claim:

The ECB should grant access to the requested document and/or provide the complainant with
an adequate statement of reasons for its decision.

The inquiry

7. On 30 November 2011, the Ombudsman forwarded the complaint to the President of the
ECB, with an invitation to submit an opinion on the above allegation and claim. On this
occasion, the Ombudsman also informed the President of the ECB that he wished to inspect the
Bank's file concerning the complaint.

8. On 1 February 2012, the Ombudsman's services inspected the ECB's files concerning the
complaint. The inspection report was forwarded to the complaint for possible observations. No
observations on the report were received from the complainant.

9. The ECB submitted its opinion on the complaint on 28 February 2012. The Ombudsman
forwarded the opinion to the complainant for possible observations, which he sent on 10 May
2012.

The Ombudsman's analysis and conclusions

A. Allegation that the ECB unlawfully refused the
clor_nplainant access to the requested document and related
claim

Arguments presented to the Ombudsman

10. In his complaint, the complainant referred to the case-law of the Court of Justice and the
General Court on access to documents to argue that the ECB did not validly justify its decision
to refuse access to the Letter. The complainant also stressed that, following the publication of
the Letter by a newspaper, the grounds invoked by the ECB to refuse access, and, in particular,
the protection of the effectiveness of its messages to the Member States, were no longer
applicable.

11. Inits opinion, the ECB explained that the Letter was sent to the Italian Government in
August 2011. It is a strictly confidential communication from the ECB President to the Italian
Prime Minister expressing the " ECB's concerns about the then extraordinarily severe and
difficult situation of the Italian economy and the repercussions on the stability of the euro area
and inviting the Italian government to decisively and swiftly undertake the necessary measures
to enhance the growth potential and ensure fiscal consolidation ". These measures should
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enhance potential growth, ensure the sustainability of public finance, and improve the efficiency
of the administration. The ECB's aim was to protect " the integrity and effectiveness of its
monetary policy in the best interest of the euro area citizens ".

12. The ECB considered that disclosure of the Letter would undermine the protection of the
public interest as regards the monetary policy of the Union. Moreover, the ECB stated that, for
itself, it is " of crucial importance to be in a position to convey pertinent and candid messages to
European and national authorities of the euro area in the manner judged to be most effective to
serve the public interest as regards the fulfilment of its mandate ". This includes, if necessary,
the possibility of sending informal or confidential messages.

13. The ECB further stated that the fact that the Letter was published in a major Italian
newspaper was irrelevant, since the Bank itself had neither made publicly available nor
authorised the publication of the Letter, which had been obtained without the authorisation of
the ECB. The ECB pointed out that if it were obliged to grant public access to a confidential
document which was unlawfully disclosed by a third party, it would be forced to endorse ex-post
the unlawful disclosure of the document; this would have the result of encouraging third parties
to publish confidential documents without authorisation and then to seek approval via the rules
on access to documents. The ECB also recalled that its position on this point is in line with the
case-law of the General Court [3] .

14. As regards the reasons set out in its statement rejecting the complainant's initial and
confirmatory applications, the ECB considered that these were adequate. It referred to the
case-law of the Court of Justice and of the General Court, according to which a statement of
reasons should be assessed on a case-by-case basis " with reference not only to its wording
but also to its context and the whole body of legal rules governing the matter in question " [4] .
The reasoning need not delve into all the relevant facts and points of law. In its letters to the
complainant, the ECB could not have given more reasons why disclosure would have
undermined the protected interest, since this would have entailed " the (partial) disclosure " of
the Letter's contents.

15. Finally, the ECB referred to the case-law of the Court of Justice concerning the wide margin
of discretion EU institutions enjoy when assessing whether disclosure of documents would
jeopardise the interests protected by Article 4(1)(a) of Regulation 1049/2001 [5] . The same
should apply to the ECB in its assessment of the exceptions laid down in Article 4(1)(a) of
Decision ECB/2004/3. The ECB considered that it " complied with the applicable procedural
rules including the duty to state reasons and that its assessment of the public interest is neither
tainted with a manifest error of assessment nor with misuse of powers. "

16. In his observations, the complainant stated that he had already put forward his arguments
and had trust in the Ombudsman's decision.

The Ombudsman's assessment
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17. Article 4(1)(a), second indent, of the Decision concerning public access to ECB documents
sets out: "[t] he ECB shall refuse access to a document where disclosure would undermine the
protection of: (a) the public interest as regards: ... - the financial, monetary or economic policy of
the Community or a Member State ". This exception to the general rule of public access to
documents is identical to the one enshrined in Article 4(1)(a), fourth indent, of Regulation
1049/2001.

18. It is thus necessary to assess whether, at the time it rejected the confirmatory application,
the ECB (i) was entitled to consider that the exception concerning the protection of the
economic and monetary policy laid down in Article 4(1)(a), second indent, of its Decision, was
applicable; and (ii) duly conveyed its point of view to the complainant by means of an
appropriate statement of reasons.

19. As regards the applicability of the exception invoked by the ECB, the Ombudsman recalls
the established case-law of the Court of Justice concerning the application of the substantive
exceptions relating to the public interest, provided for in Article 4(1)(a) of Regulation 1049/2001:
"[the] institution must be recognised as enjoying a broad discretion for the purpose of
determining whether the disclosure of documents relating to the fields covered by those
exceptions could undermine the public interest ", given that " such a refusal decision is of a
complex and delicate nature which calls for the exercise of particular care and that the criteria
set out in Article 4(1)(a) of Regulation No 1049/2001 are very general " [6] .

20. Having inspected the Letter, the Ombudsman can confirm that the ECB accurately
described its content in its opinion. He is, moreover, of the view that the Letter contained
information that appeared to be of a highly sensitive nature, pointing out several serious
weaknesses of the Italian economy and of their potential consequences; identifying its most
vulnerable areas; and suggesting measures that could be envisaged in order to eradicate those
weaknesses.

21. The difficult economic and market situation which prevailed in Italy at the relevant time (i.e.,
the date of the refusal of the confirmatory application) is a matter of public knowledge. On the
basis of his inspection of the Letter, the Ombudsman takes the view that disclosing the ECB's
detailed analysis of the difficulties in the Italian economy at the relevant time could have
jeopardised the interests of that country (and of its citizens), by exposing it to speculative
threats on the financial markets, thereby undermining its economic policy.

22. Furthermore, the Ombudsman recognises the importance of candid communication
between the ECB and the Government of a Member State, which Bank itself has emphasised.
Although this interest is not, in itself, sufficient to exclude, on a general basis and under any
circumstances, such communications from public knowledge, it is, nevertheless, a factor to be
taken into account when performing the concrete assessment of a communication in order to
ascertain whether its disclosure would actually jeopardise the legitimate interests protected by
the ECB Decision on public access to documents [7] .

23. In these circumstances, the Ombudsman accepts that it was not unreasonable to consider,
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as the ECB did at the time it rejected the complainant’s confirmatory application, that disclosing
the Letter, even partially, might have seriously harmed the interests protected by the exceptions
laid down in Article 4(1)(a) of the ECB Decision on public access to documents.

24. The Ombudsman points out that this conclusion cannot be affected by the fact that the
Letter was published in a major Italian newspaper shortly after the complainant submitted his
request for access. He considers that the case-law cited by the ECB in its opinion (paragraph 13
above) would not appear to be directly relevant to the present case, since it deals with the
interest of individuals to bring an action for annulment against a decision to refuse access to
documents, and, in particular, excludes the possibility that the publication of the requested
document by a third party could affect such an interest. However, the ECB also argued that, if it
were obliged to grant public access to a confidential document which was unlawfully disclosed
by a third party, it would be forced to endorse the unlawful disclosure ex-post . This would result
in encouraging third parties to publish confidential documents without authorisation. The
Ombudsman considers this position to be reasonable.

25. In contrast to Article 4(2) of Regulation 1049/2001, Article 4(1) does not provide for the
possibility of an overriding public interest in disclosure. In the words of the Court of Justice [8] , "
it is clear from the wording of Article 4(1)(a) of Regulation No 1049/2001 that ... refusal of
access by the institution is mandatory where disclosure of a document to the public would
undermine the interests which that provision protects, without the need, in such a case ... to
balance the requirements connected to the protection of those interests against those which
stem from other interests " (emphasis added). This case-law is fully applicable, by analogy, to
Article 4(1)(a) of the ECB Decision on public access to documents, the content of which is
identical to that of Article 4(1)(a) of the Regulation. Therefore, neither Regulation 1049/2001 nor
the ECB Decision on access to documents provides for the legitimate democratic interest of
citizens to be informed of the measures the ECB suggested to Italy, with an eye to overriding
the necessity of protecting the interests laid down in Article 4(1)(a), second indent, of that
Decision.

26. As regards the statement of reasons that the ECB provided to the complainant when
rejecting both his initial and confirmatory applications, the ECB is right in stating that "[t] he
requirements to be satisfied by the statement of reasons depend on the circumstances of each
case " and that the statement of reasons must avoid undermining the sensitive interests
protected by the very exception applied. However, in the present case, the Ombudsman takes
the view that a mere reference to the interests that would be jeopardised, with no explanation
linking possible damage to those interests with the specific content of the document, was not
sufficient to meet the requisite standard of the statement of reasons.

27. The Ombudsman notes, however, that, during his inquiry into this complaint, the ECB
reviewed the position it had taken in response to the initial and confirmatory applications and
aligned its initial statement of reasons with the requisite standard. Indeed, in its opinion, the
ECB carried out a concrete assessment of the content of the Letter and described it in sufficient
detail so as to give an idea of the sensitivity of that content. The ECB also explained both the
reasons for sending the Letter to the Italian authorities and the intentions underlying it. The ECB
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also explained why the fact that an alleged copy of the Letter had been already published did
not mean that the Bank was obliged to release the relevant document. This information,
combined with the assessment of the risks that disclosure would engender for the protected
interests, contained in the Bank's initial replies to the complainant, objectively enables the
complainant to ascertain why disclosure was denied in the present case.

28. In judicial proceedings against a decision to refuse access to a document, the question for
the Court is whether or not to annul the decision in question. In this context, the General Court
has held that "[if a] decision contains a statement of reasons of some kind ... that reasoning
cannot be developed and explained for the first time ex post facto " before the Court, save in
exceptional circumstances. [9] Since the Ombudsman has no power to annul a decision,
Ombudsman proceedings meet different criteria from, and do not necessarily have the same
objective as, judicial proceedings. In the present case, the Ombudsman does not consider that
it would be useful to criticise the ECB's original reasoning for its decision to refuse the
confirmatory application. However, the Ombudsman will make a further remark below,
encouraging the ECB to focus on the quality of its reasoning when replying to applications for
access.

29. In light of the above, the Ombudsman considers that there are no grounds for further
inquiries into the case.

B. Conclusions

On the basis of his inquiry into this complaint, the Ombudsman closes it with the following
conclusion:

There are no grounds for further inquiries into the case.

The complainant and the ECB will be informed of this decision.

Further remark

The Ombudsman encourages the European Central Bank to continue to regard the
disclosure of documents to the public and the reasoning of decisions refusing
disclosure, not only as legal obligations, but also as opportunities to demonstrate its
commitment to the principle of transparency and thereby to enhance its legitimacy in the
eyes of citizens.

P. Nikiforos Diamandouros
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Done in Strasbourg on 19 December 2012
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