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Decision in case 1404/2019/FP on how the European 
Commission dealt with a request for public access to a 
letter of formal notice concerning an infringement 
procedure against France on the non-compliance with 
the transposition of Directive 2003/4/EC on public 
access to environmental information 

Decision 
Case 1404/2019/FP  - Opened on 25/07/2019  - Decision on 04/10/2019  - Institution 
concerned European Commission ( No maladministration found )  | 

The case concerned the refusal of the European Commission to grant the complainant public 
access to the Commission’s letter of formal notice in an infringement proceeding against 
France. 

In the course of her inquiry, the Ombudsman found that the Commission’s decision was in line 
with the applicable rules on access to documents. The Ombudsman thus concluded that there 
was no maladministration on the part of the Commission and closed the case. 

Background to the complaint 

1. On 24 January 2019, the Commission sent a letter of formal notice to France, concerning the 
conformity of national measures transposing the provisions of Directive 2003/4/EC [1]  on public
access to environmental information. 

2. Under the Directive, citizens are entitled to access to environmental information and national 
public bodies that hold that information have a duty to make it available. The European 
Commission called on France to bring its domestic law into line with EU standards on public 
access to environmental information. The Commission was concerned that French law in this 
area may be overly restrictive, failing to give appropriate public access to information that the 
Directive defines as environmental information. According to the Commission, the French law 
might also be unclear about the conditions under which public access may be refused. 

3. On 26 January 2019, the complainant asked the Commission to give him public access to a 
copy of the abovementioned letter of formal notice. 
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4. On 14 February 2019, the Commission refused public access to the requested document 
because, it argued, disclosure would undermine the protection of the purpose of inspections, 
investigations and audits. 

5. On 20 February 2019, the complainant asked the Commission to review its refusal to grant 
public access to the document (by a so-called “ confirmatory application” ). 

6. On 25 March 2019, the Commission confirmed its refusal to grant access to the document. 

7. On 20 July 2019, the complainant turned to the Ombudsman. 

The inquiry 

8. The Ombudsman opened an inquiry into the Commission’s refusal to grant public access to 
the letter of formal notice addressed to the French authorities. 

9. In the course of the inquiry, the Ombudsman reviewed the requested document. 

Arguments presented to the Ombudsman 

The complainant’s arguments 

10. The complainant argues that there is an overriding public interest in the release of this 
document since the document concerns a potential breach of the Directive on access to 
environmental information. 

11.  The complainant refers to the “Aarhus Convention” [2]  and indicates that because the 
requested document concerns “ environmental information”, as defined in the Convention, no 
exception can prevent its disclosure. 

12. The complainant states that he is responsible for an internet site which aims at providing 
legal information to citizens and contributing to the public debate concerning issues of public 
interest, such as access to information related to the environment. In this context, the requested
document would, he claims, contribute to the public debate on access to environmental 
information. 

The European Commission’s arguments 

13. The Commission explained that the document requested by the complainant is part of the 
administrative file on an ongoing infringement procedure, as laid down in Article 258 of the 
Treaty on the Functioning of the European Union. 

14. The Commission argued that providing access to the requested document would undermine



3

the protection of the purpose of inspections, investigations and audits. [3] It explained that 
public disclosure of the requested document would negatively influence the dialogue between 
the European Commission and France, for which a climate of trust is essential. It stressed that 
this climate of mutual trust between the European Commission and France must be ensured 
throughout the different stages of the procedure, at least until the investigation is definitively 
closed. In the Commission’s opinion, disclosure of the requested documents at this stage would 
be incompatible with that aim. 

15. The Commission stressed that the objective of an amicable settlement between the 
Commission and a Member States justifies the refusal of access to the letter of formal notice. [4]
The Commission referred to the EU case law that reaffirms that the disclosure of documents 
relating to an infringement procedure is likely to alter the nature and process of such procedure 
and could therefore be detrimental to the negotiation process. [5] 

16. As regards whether there was an overriding interest in disclosure of the letter, the 
Commission took the view that the document does not contain ‘environmental information’ 
within the meaning of the Aarhus Convention and the public interest was better served by 
protecting the purpose of the ongoing investigation. 

The Ombudsman's assessment 

17. An infringement procedure consists of two stages, an administrative pre-litigation stage and 
a judicial stage before the Court of Justice. One of the aims of the pre-litigation stage is to give 
the Member State concerned the chance to resolve any alleged infringement amicably. If this is 
achieved the Commission will close the case. Such an outcome is in the public interest because
it means that EU law will be properly applied in the Member State concerned, without the need 
to bring the issue to court (which would be time-consuming and costly for all parties.) In order to 
try and achieve such an amicable settlement, it is important to foster and maintain a degree of 
mutual trust. 

18. The Ombudsman recognises that the EU courts have ruled that public access to documents
related to an on-going  infringement procedure can undermine the necessary ‘climate of mutual
trust’ between the Commission and the Member State. [6] 

19. In this inquiry, the Ombudsman has reviewed the requested document and confirmed that it 
relates to an infringement procedure. The Commission has confirmed that the infringement 
procedure is still ongoing, as it was when the Commission made its confirmatory decision on 25 
March 2019. 

20. The Ombudsman notes that the complainant has argued that there is an overriding public 
interest in disclosing the document since, in his interpretation, it contains ‘environmental 
information’ for which there is an overriding public interest in disclosure. 

21. As regards this argument, the Ombudsman agrees with the Commission that the document 
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does not itself include ‘environmental information’. The content concerns the question whether 
France has adopted an appropriate regime for granting public access to environmental 
information, but it is not information about or affecting the environment. Therefore it is not 
environmental information as such. 

22.  The Ombudsman recognises the apparent anomaly inherent in a case which concerns the 
lack of transparency in a procedure which is addressing the alleged shortcomings of a regime 
which should ensure appropriate public access to information. Nevertheless, she accepts that 
there are no factors in the present circumstances which indicate the existence of an overriding 
public interest of disclosure of the requested document. She considers that, at this stage of the 
procedure, the public interest is better served by allowing the infringement procedure to be 
completed and that the disclosure of the document, at this stage, would undermine that 
process. She also notes that the complainant can make a new access to documents request 
once the infringement procedure in question is closed. 

Conclusion 

Based on the inquiry, the Ombudsman closes this case with the following conclusion: 

There was no maladministration by the European Commission in refusing access to the 
requested document. 

The complainant and the Commission will be informed of this decision . 

Emily O'Reilly 

European Ombudsman 

Strasbourg, 04/10/2019 
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