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Decision

Case 703/2010/MHZ - Opened on 06/05/2010 - Recommendation on 16/06/2011 -
Decision on 23/11/2011 - Institution concerned European Commission ( Draft
recommendation partly accepted by the Institution ) |

The complainant coordinated a research project covered by an EU grant awarded by the
Commission to a Polish University. In the course of the execution of the project, the
Commission delayed the approval of the University's periodical reports. In addition, after the
project had been completed successfully and the University had submitted its final report and
audited costs to the Commission, which were equal to the sums prepaid by the Commission, the
latter made one further pre-payment. It argued that pre-financing does not mean a financing
prior to the incurring of costs but a contribution prior to the approval by the Commission of costs
incurred. The complainant did not agree and turned to the Ombudsman, alleging that the
Commission committed various administrative irregularities when handling the grant.

The Ombudsman made two findings of maladministration. One related to the Commission's
delays and, in particular, its belated pre-financing at a point in time when the sums paid could
no longer be used for the project, and the other related to the failure to inform the complainant,
as coordinator of the project, of the Commission's direct correspondence with the Rector of the
University. The Ombudsman made a draft recommendation to the effect that the Commission
should send a letter to the Rector of the University in which it should apologise to the
complainant and the University for its delays, in particular concerning the delayed and 'useless'
third pre-financing payment, and in which it should state that the complainant's work as Project
Coordinator had no impact whatsoever on the Commission's delays. The Ombudsman added
that in the letter, the Commission should also recognise the work of the complainant and of the
University in being able to complete the Project with very good results using lower EU funding
than originally foreseen. The Commission accepted the essential part of the Ombudsman's
recommendation and sent a letter to the Rector. The Ombudsman therefore closed the case.

The background to the complaint

1. The complainant, a Polish professor, is the Head of the Department of Genetics at the Polish
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University (the 'University').

2. On 25 June 2004, the University entered into a contract [1] with the Commission (the
'Contract'), on the basis of which the latter awarded it the Marie Curie Host Fellowships grant
(the 'Grant') for a project entitled " Genomic approaches for crop improvement " (the 'Project’).
The complainant was designated to act as Project Coordinator on the behalf of the University.

3. The Contract outlined that the maximum EU contribution to the Project would be EUR 336
677. Detailed payment modalities were provided in the Contract's second Annex, entitled 'the
General Conditions'.

4. The Contract stated that the Project would start on 1 June 2004 and run until 31 May 2008, a
total of 48 months. The Project was divided into four reporting periods with the following
durations: P1, ending on 30 May 2005 (months 1-12); P2, ending on 30 May 2006 (months
13-24); P3, ending on 30 May 2007 (months 25-36) and P4, ending on 30 May 2008 (months
37-48).

5. In accordance with Articles 4 and 5 of the Contract, the University had to submit to the
Commission a report for each period. This had to occur within 45 days of the respective period's
end date. Article 6.1.b of the Contract, in conjunction with Article 11.7.2.b of the General
Conditions, foresaw that the University had to submit a complementary report if it needed
additional pre-financing not foreseen at the end of the above periods. The Project Coordinator
had to submit the reports online using the Commission's SESAM system. He also had to print
the reports and send them by post.

6. On 4 August 2004, the Commission paid the University the first pre-financing for the Project
(EUR 95 079).

7. On 15 July 2005, the complainant submitted the first report (Report P1) to the Commission,
which the latter approved on 18 October 2005. Given that the costs claimed were less than 70%
of the first pre-financing, in accordance with Article 6.1.b.ii of the Contract [2] , no payment was
made by the Commission in relation to period P1.

8. On 15 November 2005, the Commission received the University's complementary reports.
On 22 December 2005, it approved them and paid the second pre-financing of EUR 107 322.64
because the University had in the meantime spent 70% of the first pre-financing.

9. On 15 July 2006, the complainant submitted the report on the second reporting period
(Report P2), which was approved by the Commission on 10 October 2006. Since the costs
claimed were less than 70% of the second pre-financing, no payment was made in relation to
period P2.

10. On 12 and 15 July 2007, the complainant submitted a report on the third phase of the
Project (Report P3).
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11. On 18 March 2008, the Commission requested the complainant to make some corrections
in Report P3.

12. On 16 June 2008, the complainant submitted the completed version of Report P3. The
Commission approved Report P3 on 17 June 2008.

13. In the meantime, the Project ended on 31 May 2008. The University thus ordered an audit
covering the entire duration of the Project (from 1 June 2004 to 31 May 2008) [3] .

14. The auditor issued the final conclusions on 12 July 2008 (the 'Audit Certificate'). In the
certificate, the auditor referred to the Commission's two financial contributions (the first and
second pre-financing, amounting to EUR 202 897.46). The auditor certified that the University
spent EUR 201 898 on the entire Project.

15. On 15 July 2008, the complainant submitted the report concerning period 4 (Report P4), the
Final Report and the above Audit Certificate via SESAM. On the same day, it sent these reports
and the Audit Certificate by post. The reports and the Audit were received by the Commission
on 23 July 2008.

16. On 5 September 2008, the Commission asked the complainant by e-mail to introduce some
corrections in Report P4 and the Final Report. In its email, it referred to the Audit Certificate.
The complainant sent the corrected reports on 15 September 2008.

17. On 1 December 2008, the Commission transferred to the University the sum of EUR 66
940.14. The Commission considered this payment to be the third pre-financing of the Project,
which was based on Report P3.

18. On 6 January 2009, the Commission approved Report P4 and the Final Report.

19. In the University's view, the amount of EUR 66 940.14, paid by the Commission into the
University's account on 1 December 2008, constituted the final payment of the Grant. As a
result, in March 2009, the University spent this amount for its own research not related to the
Project.

20. On 18 June 2009, the Commission asked the auditor for clarifications concerning her fees,
which she provided on 21 June 2009.

21. On 15 July 2009, the Commission informed the rector of the University of its intention to
start a recovery procedure for the EUR 66 940.14 paid on 1 December 2008. A copy of the
Commission's letter was sent to the complainant by post [4] . The Commission asked the
University to return the above payment " because the amount [spent by the University on the
Project] justified and accepted was less than the pre-financing. "

22. Acting on behalf of the University, the complainant challenged the above decision in a
number of subsequent letters sent to the Commission (dated 17 July, 30 July, 31 July, 11
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August, 29 September and 3 November 2009).

23. The complainant’s letter dated 17 July 2009 outlined his consideration that the third
pre-financing made in December 2008 was the final payment. The Commission replied on 28
July 2009 and 11 September 2009. In these replies, it stated that the complainant was wrong to
consider that the payment made on 1 December 2008 was the final payment. This was because
" the denomination pre-financing does not mean a financing prior to the incurring of costs but a
contribution prior to the approval by the Commission of costs incurred. The third period report
P3 was approved by the European Commission on 17 June 2008. This third pre-financing of EUR
66 940.14 paid on 1 December 2008 was calculated taking into account data declared in the
third periodic report and not in the final report which [the complainant] had also submitted in
the meantime (23 June 2008). The latter was only approved on 9 January 2009. " [5] The
Commission further argued that, on the basis of the Final Report, it emerged that the costs
claimed by the University and certified by the auditor amounted to EUR 201 989.18, which was
less than all the Commission's contributions. The Commission accepted to cover the costs of
the audit (EUR 3606.56). However, the Commission had still paid the University EUR 64 332.82
too much.

24. On 11 August 2009, the complainant addressed letters to Commissioner Potocnik and the
Director-General of DG Research. He complained about the overall financial management of
the Project by the Commission's services.

25. In its letter dated 11 September 2009, the Commission regretted the misunderstanding
which occurred in its contacts with the complainant and admitted that, to " a certain degree ",
this was caused by delays on the Commission's part regarding the scientific and administrative
processing of Report P3 and the Final Report. The Commission stated that the first delay
occurred " in August 2007, after the complainant had submitted the Report P3 " and
subsequently in mid-March 2008, when the Commission first requested the complainant to
make corrections.

26. In the same letter, the Commission further explained that, after the operational unit received
Report P4 and the Final Report at the end of July 2008, which were completed in September
2008, the scientific officer of this operational unit requested an external review of the Final
Report (a standard practice for Marie Curie Host Fellowships). This review was completed at the
end of November 2008, and evaluated the Project as " good to excellent ". In January 2009, the
Project was transferred from the operational unit to the Administration and Finance Unit. After
analysing the Final Report, the Administration and Finance Unit established that the costs
claimed by University and certified by the auditor, were less that the Commission's
contributions. The Commission concluded that " in any case, if you believed that the payment
made by the Commission on the 26 November 2008 and which it transferred to you in the
beginning of December 2008, was the final payment and not the pre-financing corresponding to
the 3rd Reporting period, you should have contacted the Commission and returned the amount
received in excess, since the EC contribution cannot under any circumstances result in a profit
for the contractors. Only when the final payment was processed did the Commission realise that
there had been an overpayment. "
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27. The complainant reacted to the Commission's above views on 29 September 2009. He
reiterated that, in its replies, the Commission did not take a position on his statement regarding
the third pre-financing that, pursuant to the Contract, the third pre-financing could not relate to
Report P3 because during that project the complainant did not spend 70% of the money
received. Moreover, there was no request from the complainant for additional payments. The
complainant agreed that EU grants should not be used for profit by their beneficiaries. However,
the grants should not cause losses as well. Given that the Commisison failed to inform the
complainant what the payment of 1 December 2008 actually was, this money was used by the
University for research. Paying this money back would result in the closure of the University's
Department of Genetics. The Commission also caused harm to the complainant's and his
department's reputation because it informed the Rector of the University (who informed the
Dean of the faculty) that there had been " irregularities in the Project's implementation. "

28. In its reply of 23 October 2009, the Commisison stated that it did not understand how it
could have created any legitimate expectations on the part of the University that it was entitled
to spend EUR 269 341.60. The University claimed and audited costs amounting to EUR 202
897.46 and the Commission approved EUR 205 504.74 (the above costs plus the costs of
auditing).

29. In its further reply of 19 November 2009 to the complainant's further letter dated 3
November 2009, the Commission stated that it would not engage in further correspondence with
the complainant concerning the grant. It stated that the debit note for the recovery of the

overpayment of EUR 64 322.82 would be sent to the University's legal representative. The
complainant then turned to the Ombudsman.

The subject matter of the inquiry

30. The Ombudsman opened an inquiry into the following allegations and claims:

Allegations
1. The Commission committed a series of administrative irregularities when handling the grant.

2. The Commission's online reporting system SESAM is defective.

Claims
1. The Commission should admit and apologise for its errors.

2. The Commission should pay the complainant compensation for damages amounting to EUR
100 000.
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The inquiry

31. The complaint was submitted on 12 March 2010. The Ombudsman forwarded it to the
Commission on 6 May 2010, with a request for an opinion by 31 August 2010. The Commission
sent both its opinion and its translation into Polish on 25 October 2010, which was forwarded to
the complainant with an invitation to make observations. The complainant sent his observations
on 14 January 2011. On 16 June 2011, the Ombudsman issued his draft recommendation to
the Commission. On 27 September 2011, the Commission replied to the draft recommendation.
The translation of that reply into Polish was forwarded to the complainant with an invitation to
submit observations by 31 October 2011. The complainant did not submit observations.

The Ombudsman's analysis and conclusions

A. Alleged administrative irregularities when handling the
grant and related claims

Arguments presented to the Ombudsman

32. In support of his allegation, the complainant submitted a series of arguments in his
complaint . He first argued that the Commission made the " third pre-financing " payment even
though the University (i) had not complied with the contractual requirement of having spent 70%
of the Commission's prior contributions, and (ii) had not submitted any complementary reports
to show such expenditure. In addition, the Commission made the third pre-financing payment
after the Project had ended and the Final Report had been submitted. This made it impossible
for the University to spend this contribution on the Project. As a result, the Commission wrongly
induced the complainant to believe that the third pre-financing payment was the last payment. (
First argument )

33. He also argued that the Commission failed to comply with contractual deadlines for
assessing and approving the third and fourth periodic reports (Report P3 and Report P4) and
the Final Report. ( Second argument )

34. Moreover, the Commission failed to inform the complainant in a timely and accurate
manner that Report P3 had been approved and that, based on this report, the third
pre-financing payment would be made. The complainant found the Commission's interpretation
of pre-financing misleading. In his view, Article I.1 point 16 and Article 11.21 of the General
Conditions to the Contract define the pre-financing as the contribution paid in order to allow the
Project to continue. ( Third argument )

35. The complainant also argued that the Commission entered into direct contacts with the
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auditor and Rector of the University, whereas, in accordance with Article 9.1 and 2 of the
Contract, it should have first liaised with the Project Coordinator (the complainant) regarding all
project related matters. ( Fourth argument)

36. Finally, the Commission failed properly to reply to the complainant's letters dated 11 August
2009 to DG Research and to Commissioner Potocnik. It also did not reply to the complaint he
sent to the following e-mail address: sg-plaintes@ec.europa.eu. He pointed out that the
Commission failed to inform him that the external experts had assessed the Final Report as "
good to excellent". ( Fifth argument)

37. The complainant claimed damages and " official " apologies. In support of his claim for
financial compensation, the complainant argued that the Commission's third pre-financing
payment obliged him to spend eight months corresponding with the institution and to study the
Commission's financial rules instead of carrying out scientific work, writing academic texts — for
which he could earn additional money — and applying for other grants.

38. He further argued that if he had been aware earlier that the pre-financing relating to Report
P3 was possible, his department could have spent this money on the Project, claimed that
money in accordance with the Contract, and thus have avoided its current financial difficulties.
The University wished to submit a complementary report after period P3 to show that, in the
meantime, it had spent 70% of the EU contribution. However, it could not do so because the
Commission delayed its assessment and approval of Report P3. Given that the University could
not finance the Project using its own funds, it had to limit its expenditure on the Project to the
sums that were prepaid by the Commission.

39. Moreover, the Commission's direct contacts with the Rector of the University put into doubt
the complainant's reputation as Project Coordinator.

40. In its opinion , the Commission first stated that its third pre-financing payment was
accompanied by a message from the Commission's financial system (ABAC). This message
indicated the University, the name of the complainant, the contract number and the project
acronym. It also outlined that the payment concerned Report P3. The Commission admitted,
however, that, as claimed by the complainant, he may not have received this message. DG
Budget informed DG RTD that, depending on banking practices in the different Member States,
such accompanying messages may be truncated. Consequently, the Commission has
introduced a corrective measure and the service in charge now routinely sends an e-mail to the
project coordinator when it makes each pre-financing payment. Nevertheless, the Commission
observed, in this respect, that the complainant was in constant contact with the Project and
Financial officers of the Commission and " could easily have asked about the progress of the file.

41. As regards the assessment of the Final Report, the Commission stated that the external
review is a standard procedure for all Marie Curie Host Fellowships, which allows the
Commission to assess the research progress during the entire lifespan of the contract. The
review assessed the Final Report as " good to excellent " which was expressed in the
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Commission internal documents (Project Assessment Report and Project Review Report). This
information is kept for the internal assessment of the programme and therefore not provided to
the coordinator unless he/she requests it.

42. As regards the difference between the pre-financing and the final payment, the Commission
explained that the term " pre-financing " is defined by the contractual provisions, namely, Article
11.1.16 of the General Conditions to the Contract. This definition is further explained in the FP6
Guide to Financial Issues (pages 81 and 82.). " [It] indeed targets any partial contribution to
allow the project to continue, paid in advance - but by reference to justification of the costs
incurred during the previous period, not by reference to the costs to be incurred [during the
further phase]". Article 6.1 d of the Contract defines the term 'final payment' as "[a] ny payment
at the end of a reporting period accompanied by an audit certificate shall be considered as final.
" The final payment is thus the payment for the costs actually incurred. The pre-financing
belongs to the Commission and may be considered as a final payment only when the costs
claimed are previously approved by the Commission. The pre-financing is used by the
contractors but " remains the property of the Commission. " The pre-financing becomes the
property of the contractor only for the amount of the pre-financing which is covered by the costs
claimed by the contractor. These costs have to be certified by the auditor and accepted by the
Commission.

43. The Commission underlined, with respect to the above explanation, that the complainant
had attended the training sessions it organised in Warsaw and in Cracow in May 2007. This
training focused on financial issues, such as the difference between the pre-financing and
payments made following the justification of costs. Furthermore, in the transfer of Knowledge
Scheme, specific funds are foreseen to enable the beneficiaries to hire specialists to follow up
and supervise the financial issues. However, the University only used 10% of these funds.

44, The Commission further argued that its contractors/grant beneficiaries are responsible for
checking that its payment under the Contract is correct. If the payment is higher than the costs
incurred, they should contact the Commission and return the amount received in surplus. " The
EC contribution cannot in any circumstances produce a profit for the contractors. "

45. The Commission clarified that, even if the University did not spend 70% of the
Commission's earlier pre-financing, the third pre-financing was justified. This was because of
the relevant change in the EC Implementing Rules of the Financial Regulation (Article 180.1),
which was introduced in the meantime. On 3 December 2007, all coordinators of the Marie
Curie FP6 (including the complainant) were informed about this change.

46. The Commission regretted that the third pre-financing payment and its handling of Reports
P3 and P4 and the Final Report were subject to administrative delays, notably due to " the
administrative overload associated with the setting up of the Research Executive Agency (REA). "
The Commission apologised for these delays in its opinion and recalled that it had already
apologised in a letter to the complainant dated 11 September 2009 and signed by the Director
of DG Research.
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47. The Commission further underlined that each payment corresponds to different reporting
periods and is processed separately. Despite the fact that the Commission had received the
report for period P4 (Report P4) before it made the payment (following its approval of Report
P3) for the previous period P3, it proceeded with the latter payment " in order not to penalise
[the University], as in most of the cases the balance is positive. " Only after the analysis of
Reports P4 and the Final Report did it become clear that the total contribution paid by the
Commission, which should be equal to the actual costs claimed by the University, certified by
the auditor and approved by the Commission, was higher than the total amount of pre-financing
which the Commission had already transferred to the University. This difference amounted to
EUR 63 836.86. Indeed, the claimed costs for the first period amounted to EUR 47 110; for the
second period: EUR 51 967.27; for the third period: EUR 32 450.87; and for the fourth period:
EUR 73 976.60 [6] , in total: EUR 205 504.74. The total pre-financing paid by the Commission
was EUR 269 341.60. At the beginning of the Project, the Commission paid EUR 95 079;
following the submission of the complementary report to Report P2, it paid EUR 107 322.46 and
finally, as the third pre-financing, it paid EUR 66 940.14. As a result, a recovery order was made
for the amount of EUR 63 836.86, plus interest of EUR 495.96.

48. In accordance with the Contract, the Commission addressed its correspondence
concerning the Contract to the complainant. On 15 July 2009, it sent a letter to the former
Rector of the University (who was the latter’s legal representative when signing the Contract) to
inform him of its intention to recover the amount due. The Commission sent a copy of this letter
to the complainant. On 28 July 2009, the Commission sent a further letter to the complainant
and a copy to the new Rector of the University. The Commission emphasised that it has never
questioned the complainant’s reputation as a coordinator.

49. The Commission stated that it had replied to all the complainant’s letters and e-mails, and
provided copies of its replies together with the opinion. As regards the complaint sent to e-mail
address sg-plaintes@ec.europa.eu, the Commission checked its records and confirmed that it
did not receive this e-mail. Indeed, the copy of the complaint, submitted together with the
complaint to the Ombudsman and forwarded to the Commission, does not show the date and
the time of dispatch in the relevant field.

50. The Commission concluded by referring to Article 11.3 of the General Conditions of the
Contract, which provides that " the coordinator shall (b) ensure the efficient implementation of
the project and take all necessary and reasonable measures to ensure that the project is carried
out in accordance with the terms and conditions of this contract ... " The Project Coordinator is
responsible for the management of the funds once the contract is signed. He/she therefore has
an obligation to be familiar with the relevant financial rules applicable to the project in question "
before and the duration of the project, in order to avoid problems at its end. " He/she has an
obligation to learn the Commission’s rules relating to the project and the Commission facilitates
these tasks by organising training and providing special funds to hire a professional project
manager. The financial difficulties to which the complainant referred in his complaint derived
from the fact that he did not reconcile the costs incurred with the funds received. In accordance
with the Contract, all monies paid by the Commission in excess need to be recovered.
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51. The Commission went on to add in its opinion (Polish version) that it " does not consider
that it is justified to pay the complainant compensation since the complainant has EUR 63 836,
86 in its possession since December 2008 which belongs to the Commission. "

52. In his observations , the complainant maintained all his original arguments and claims. He
referred to the Commission's statement in paragraph 51, in which the Polish version of the
opinion sent to him read: " the complainant has EUR 63 836, 86 in his possession since
December 2008 " (emphasis added). He found that the Commission made a serious and
unfounded accusation against him, while it is clear that there were no legal possibilities for the
complainant as coordinator to dispose of the Grant awarded to the University. Moreover, the
complainant had already seen relevant documents showing that, on 9 December 2009, the
University had paid the Commission back the amount of EUR 64 332.82 in two lump sums
(EUR 55 307.33 and then EUR 9 025.49.)

53. Furthermore, the complainant found it unfair that the Commission implied that he lacked
knowledge of the relevant financial rules and was incapable of reconciling the costs incurred
with the funds received. In this respect, he recalled that the auditor did not find any irregularities.
" His problems " started only after the Commission had unduly made the third pre-financing
payment. He emphasised that the Commission itself assessed the Project he coordinated as
being " good to excellent ."

The Ombudsman's assessment leading to a draft
recommendation

The complainant has submitted five arguments in relation to his first allegation:

As regards the complainant's fourth argument that the Commission
violated the Contract by communicating with others instead of him

54. Article 9.1 of the Contract provides that " any communication foreseen by the Contract shall
... be submitted ... to the [complainant's address]".

55. In his original complaint, the complainant argued that the Commission failed to respect this
provision by sending: (i) a letter about the recovery order to the Rector of the University on 15
July 2009, and (ii) an e-mail to the Auditor asking her for an explanation about the Audit
Certificate on 18 June 2009. The complainant added in his observations that, on 26 November
2009, the Commission sent the debit note to the Rector of the University, but did not send him a

copy.

56. On the one hand, it appears that Article 9.1 of the Contract does not apply to the above
correspondence because it was sent after the final implementation date of the Contract. On the
other hand, however, Article 2 of the Contract provides that the provisions set out in Article 1.7
of the General Conditions apply also after the final implementation date. Article 11.7 of the
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General Conditions establishes an obligation for the contractors to submit to the Commission
reports and deliverables in accordance with Article 9.1 of the Contract. The Ombudsman
considers that, even if Article 11.7 of the General Conditions (and thus Article 9.1 of the Contract)
applies only to the contractors, it would have been fair for the Commission to send its
correspondence to the complainant's address (as provided in Article 9.1 of the Contract) also
after the Contract had been completed. Ultimately, Article 11.7 of the General Conditions was not
individually negotiated and it appears that its application only to the contractors caused a
significant imbalance in the parties' obligations arising under the Contract [7] .

57. Against the above background, the Ombudsman noted that the University, represented by
its Rector, was the Commission's contractor. For that reason, it was reasonable to address
letters to the Rector to inform him about the recovery order. Similarly, it was reasonable to
address the auditor directly as regards the Audit Certificate on the Project she had audited. In
the Ombudsman's view, by sending a copy of the above letters to the complainant, the
Commission acted fairly.

58. In his observations, the complainant argued that the Commission did not send him the
correspondence it sent to the Rector of the University on 26 November 2009. The Ombudsman
did not consider it useful to ask the Commission to comment on this new alleged fact. It is clear
that the Commission wrote to the Rector following its decision to proceed with the recovery
order, which was communicated to the complainant on 19 November 2009. This decision read
as follows: " | consider that the facts concerning the dossier are now well established and
therefore | will not engage in further correspondence with you on this. To proceed with the
recovery of the overpayment of 64 322.82 EUR, | have instructed my services to directly send the
required debit note to the legal representative of the University. "

59. In light of his findings in paragraphs 56 and 57, the Ombudsman took the view that, by
failing to send to the complainant a copy of its letter dated 26 November 2009 to the Rector of
the University, the Commission acted unfairly. This was a first instance of maladministration.

As regards the complainant's fifth argument concerning his
correspondence with the Commission

60. The Ombudsman noted that, along with its opinion, the Commission submitted copies of its
replies to the complainant's letters. These included its reply of 28 July 2009 to the complainant's
letter dated 17 July 2009; its reply of 23 October 2009 to the complainant's letter dated 29
September 2009; its reply of 19 November 2009 to the complainant's letter dated 3 November
2009; and its reply of 11 September 2009 to the complainant's letters of 11 August 2009
addressed on the same date to both Commissioner Potocnik and DG Research [8] . It also
explained why it could not find the correspondence allegedly sent by the complainant to the
e-mail address of the Commission's Secretariat-General (paragraph 49 above). This
explanation is reasonable. In his observations, the complainant did not provide any clear
evidence to s