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H evliapepduevn ival dlaleuyuévn TToAwvr UTTAKOOG TTou (el oTnv MoAwvia pe Ta Tékva Tng. O
TTpWwNV 0UCuydg TNG UTTEROAE aiTnon yia Tn XopAynon oikoyeveiakou eTOOUATOS oTnV AUcTpiaq,
otTou di€ueve 0 id10g Kal epyaldéTtav. Aedopévou OTI n evOIaPEPOUEVN Kal TA TEKVA ThG ATAV
atmiBavo va eiIoTrpdgouv Ta emOOuaTa aTrd ToV TTATEPQ, {NTNOE ATTO TIG AUCTPIAKES APXES VA TNG
kataBdaAouv Ta emdduaTa ameubeiag. QoTdoo, oI apxEC apvAdnkav Pe TNy aimioAoyia oTI Ta
TéKva Oev BIKaIOUVTAV TO £TTiIdOUA £QOooV dev (ouaav e TOV TTATEPA TOUG oTnV idla aTtéyn. H
evola@epOUEVN, OTN CUVEXEIQ, KATyYEIAe oTnv EmiTpoTr) 6T N AucTpia TTapéBn TOV KavovIoUO
(EK) apiB. 1408/71 1repi eapuoyAg TwV CUCTAPATWY KOIVWVIKAG A0@AANITEWS OTOUG
MIGBWTOUG, GTOUG UN MICBWTOUG KAl OTa PEAN TWV OIKOYEVEIWY TOUG TTOU BIAKIVOUVTAIl EVTOG TNG
EupwTraiking ‘Evwong. H EmMTpotA TRV TAnpo@dpnaoe 411 n uttdBeor] TG Ba atrooapnvigoTav
atd amégacn Tou AIKAOTNPioU GTO TTAQICIO TTPOJIKACTIKOU EPWTAMATOC YIa TTapOoIa UTTdéBean.
QoT600, YyeTd TNV €kdoon TNG amépacng Tou AikaaTtnpiou, N ETTpot TTapéAsiye va
ETTIKOIVWVACTEI JE TNV EVOIAQPEPOUEVN. ZTO PETALU, eixav TTEpATEl aXeOOV Tpia Xpovia Xwpig
Kavéva atrotéAeopa. ‘ETol, n evdiapepduevn UTTERAAE avagopd aTov AlagecoAapnT).

21N yvwpodaTtnon Tng, N EmTpoTr) mapousiooe OAa Ta d1adIKAOTIKE PETPA TTOU €ixe AABEl KaTd
TNV avWTEPW XPOVIKA TTEPI0d0. Z€ auTd TTepIAauBavovtav n diadikagia 1T TTapaBacel SuVAE
Tou dpBpou 258 TnNg ZAEE, o pnxaviopog Tou BeoTrioTnKe atrd ToV TTpoava@epBEévTa
KQVOVIOUO, N JECOAGRNON YETAEU apuOdIWY TTOAWVIKWY KOl QUATPIAKWY apxXwy, KaBwg Kail n
TTAPATIONUTT] OTN SIOIKNTIKA ETTITPOTTA YIA TNV KOIVWVIKI) ACQAAICN TwV SIOKIVOUUEVWY
epyalopévwy. EmiTAéov, n EmTpottA 0nAwaoe 6T Ol AUOTPIOKEG apxEG eixav TEAIKG KaTAaBAAEl TN
OXETIKI TTANPWHI 0TAV EVOIQPEPOUEVN. 2T OUVEXEID, N EVOIOPEPOEVN EVNUEPWOTE TOV
AlapecoAanTr 6T ATAV ATTOAUTA IKAVOTTOINUEVN ME TO ATTOTEAETUA TWV EVEPYEIWV TNG
EmTpotTAC.

Aedopévou 6T n dpdon TG EmTpotig oTnv utréBeon TnG evOlaQePOPEVNG ATAV
atroTeAeoUaATIKA, 0 AlapecoAapnThg TTEPATWOE TNV UTTOBeaN OTTWG €ixe Ol1EUBETNBEI aTTd TNV
EmTpot). Avayvwpioe 611 n EmTpoTr) KatéBaAe kGBe duvartr TTpooTTABEIa TTPOKEINEVOU Va
BonBnoel TNV evdia@epduevn Kal ERpe To BECUIKO OPYaVO YIa TNV ETTOIKOOOUNTIKI TTPOCEYYIOT)
TOU OTNV £pEUVA TOU.
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The background to the complaint

1. The complainant, a divorced Polish citizen, lives in Poland with her children. She is their
legal representative. At the relevant time, the complainant was employed in Poland but was not
entitled to family benefits under Polish law because her income per family member was above
the national ceiling. The complainant's former husband and father of the above children lived
and worked in Austria. In 2005, he applied for family benefits under Austrian law.

2. Given that the complainant and her children were unlikely to receive the family allowances
from the father, in 2005, she approached the Austrian authorities. She did this via the
competent Polish institution with a view to receiving the Austrian allowances directly in Poland.
Consequently the Austrian authorities forwarded to the complainant family benefits for the year
2005. However, these authorities subsequently decided that the aforementioned payment was
made by mistake and that the complainant's former husband and father of her children did not
meet the necessary eligibility conditions. They took the view that the father, who does not live
with his children, could not be regarded as a family member under Regulation (EEC) No
1408/71 on the application of social security schemes to employed persons, to self-employed
persons and to members of their families moving within the Community ('the Regulation') [1]
[>Uvdeopog] and in accordance with Austrian law ( Familienlastenausgleichsgesetz of 1967).

3. The complainant then turned to both the Austrian and Polish SOLVIT centres, but both
centres closed the case as unresolved on 6 November 2007. They advised the complainant to
turn to the Commission.

4. In 2007, the complainant sent a complaint to the Commission. The Commission referred her
case back to the Austrian authorities and informed the complaint accordingly. It also informed
the competent Polish authorities.

5. Subsequently, the complainant submitted her first complaint to the Ombudsman
(1664/2008/(AW)MHZ). Given that the complaint was directed against the Austrian authorities, it
fell outside of the Ombudsman's mandate. The Ombudsman therefore closed the case and
advised the complainant to approach the Commission again. On 24 November 2008, he also
wrote a letter to the Commission informing it of the complaint.

6. Subsequently, the complainant complained to the Commission again. The Commission
forwarded her complaint to the Austrian member of the Administrative Commission on Social
Security for Migrant Workers, with a request to examine the case and to reply directly to the
complainant and to the Commission in copy.

7. Following an official request from the Polish authorities, the Administrative Commission then
proceeded to discuss the issue of who should be regarded as a " family member " under the

definition contained in the Regulation. Austria maintained its earlier view, whilst the Commission
and the remaining present Member States were against the Austrian position. The Commission
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https://www.ombudsman.europa.eu/#_ftn1
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appealed to the Polish and Austrian authorities to resolve the complainant's case through
bilateral contacts. However, the ensuing bilateral discussions were not successful, since Austria
still refused to pay.

8. As a result, at the end of 2008, the Commission registered the complainant's complaint as an
infringement complaint. The Commission considered (i) that the Regulation was applicable to
the complainant's situation and that (ii) Austria should pay the allowances under European law.
In light of Austria's refusal to do so, the Commission intended to launch an infringement
procedure against it. On 6 November 2008, in the context of its reply to his letter concerning the
complainant's complaint 1664/2008/(AW)MHZ, the Commission informed the Ombudsman of its
intention to proceed with the infringement procedure. It also provided exhaustive information on
the complainant's case and offered to send a translation of its letter into Polish. The
Ombudsman forwarded the translation to the complainant.

9. On 25 August 2009, in reply to the complainant's letter dated 15 June 2009, the Commission
informed her that:

(a) it was taking formal procedural steps to resolve the legal issues involved in her case and;

(b) it would provide her with further information as soon as (i) the information on the
Commission's formal steps against Austria became public; or (ii) if the procedure required action
on the complainant's part or had a significant outcome;

(c) her case could be clarified by the Court of Justice's preliminary ruling on a question
submitted by the Austrian Supreme Administrative Court in a similar case (Case C-363/08
Slanina ).

10. On 26 November 2009, the Court of Justice issued its preliminary ruling on the
above-mentioned case [2] [ZUvdeapuocg]. Given that the complainant did not receive any
information from the Commission, she sent it a reminder on 15 January 2010. The Commission
did not reply to her reminder and did not inform her whether it had reached a substantive
decision on her infringement complaint. At that time, the Austrian authorities were still not
paying her the family allowances.

11. Given the above circumstances, the complainant turned to the Ombudsman again. In this
case, her complaint was directed against the Commission.

The subject matter of the inquiry

12. The Ombudsman decided to open the present inquiry into the following allegations and
claim.

Allegations:


https://www.ombudsman.europa.eu/#_ftn2
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(1) The Commission failed to decide on the complainant's complaint against Austria within a
reasonable time.

(2) The Commission failed to reply to her letter dated 15 January 2010.
Claim:

The Commission should take effective action in relation to her case.

The inquiry

13. The complaint was sent to the Ombudsman on 9 May 2010. On 7 June 2010, the
Ombudsman opened an inquiry and sent the complaint to the Commission, with a request for an
opinion by 30 September 2010. On 25 August 2010, the Commission sent its opinion.
Subsequently, it sent the translation of the opinion into Polish, which was forwarded to the
complainant with an invitation to submit observations. On 19 September 2010, the complainant
submitted her observations.

The Ombudsman's analysis and conclusions

A. Alleged failure to (i) reply to the letter dated 15 January
2010 and (ii) decide on the complainant's complaint against
Austria within a reasonable time, and related claim

Arguments presented to the Ombudsman

14. The complainant argued that, although the Commission announced that her case could be
clarified by the Court of Justice's preliminary ruling on a similar case, which the Court issued in
November 2009, the Commission failed to provide her with the relevant information before she
submitted her complaint to the Ombudsman.

15. The Commission also ignored her reminder of 15 January 2010.

16. In its opinion, the Commisison emphasised that it is for the national competent institutions
to establish and decide whether the conditions laid down in their respective national legislations,
if necessary in conjunction with the Regulation, are met in each individual case. Even if such a
decision is negative, the Commission cannot intervene in individual cases in national
administrative and/or judicial procedures.

17. Given that the complainant's case involved a significant legal issue, the Commission did its
utmost to investigate the factual situation and the relevant national legislation. The Commission
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concluded that Austria should pay the benefits to the complainant. Consequently, it decided to
open an infringement procedure against Austria in order to clarify the complex legal issue. On 9
October 2009, it thus sent a letter of formal notice to Austria [3] [ZUvdeapog], to which Austria
replied on 9 December 2009 [4] [>0vdeopod]. In their reply, the Austrian authorities referred to
the Court of Justice's judgment of 26 November 2009 in Slanina . They requested the
Commission to suspend the infringement procedure until the Austrian Supreme Administrative
Court delivered its ruling following the Court of Justice's referral of the matter back to it. As a
result of the Court of Justice's referral [5] [ZUvdeouoc], the said national court must decide on
the conditions required for a person not living in a common household to be recognised as a
family member. The Austrian Supreme Administrative Court has not yet decided on this issue.

18. Nevertheless, the judgment in Slanina included other interpretative elements that helped to
clarify the complainant's situation. As a result, the Commission's services had been in regular
informal contact with the competent Austrian authorities in this regard. The Commission
apologised for not replying to the complainant's letter dated 15 January 2010, and explained
that this oversight was due to the lack of a significant development in her case.

19. On 27 May 2010, the relevant Austrian Ministry informed the Commission that, in May
2010, the competent Austrian institution had paid the complainant the sum of EUR 17 939.40 in
arrears dating from January 2006. The Ministry also informed the Commission that it in the
future it would make regular payments of the due family benefits to the complainant. On the
same day, the Austrian Ministry informed the relevant Ministry in Poland (" Instytucja lacznikowa
") of the development in the complainant's case.

20. The Commission concluded that the case had been settled in full. The Commission was at
that stage awaiting (i) the written confirmation from the Austrian authorities of the payment and
(ii) the change of their position following the Court of Justice's ruling in Slanina . As soon as
these happened, the Commission would be able to close the infringement procedure against
Austria. The Commission also noted that the complaint to the Ombudsman was made before
the relevant payment had been made by the Austrian authorities.

21. In her observations, the complainant confirmed that she had received the above payment
from the Austrian institution and that this latter institution assured her that she would receive the
family benefits from Austria every two months. In light of the above, the complainant confirmed
that she was fully satisfied with the outcome of her case and no longer " complaining about
anything".

The Ombudsman's assessment
22. In light of the complainant's observations, and the fact that the Commission's actions in
relation to her case have proven effective, the Ombudsman closes the case as settled by the

Commission.

23. He notes that, although the Commission's handling of the complainant's case lasted for
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approximately three years, it, nevertheless, made certain to take action at all possible levels
during this time (the infringement procedure under Article 258 TFEU, the use of the mechanism
established by the Regulation, the mediation between the relevant Polish and Austrian
Authorities, the referral to the Administrative Commission on Social Security for Migrant
Workers [6] [ZUvdeapog] and the informal contacts with the Austrian authorities.) The
Ombudsman recognises that the Commission did its utmost in order to assist the complainant
and many others who may be in a similar situation. By doing so, it clearly demonstrated how it
can be helpful towards citizens when ensuring that Member States comply with EU law.

24. In addition, the Ombudsman notes with approval the Commission's constructive approach
to the present inquiry. The Commission not only sent an opinion on the complaint one month
before the deadline set by the Ombudsman had expired, but also provided him with exhaustive
explanations and copies of all the relevant documents supporting its views.

B. Conclusions

On the basis of his inquiry into this complaint, the Ombudsman closes it with the following
conclusion:

The complaint has been settled by the Institution to the satisfaction of the complainant.

The complainant and the Commission will be informed of this decision.

P. Nikiforos Diamandouros
Done in Strasbourg on 20 December 2010

[1] [Zuvdeapog] OJ 1971 L 149, p.2. The Regulation was repealed by Regulation (EC) 883/2004
of the European Parliament and of the Council of 29 April 2004 on the coordination of social
security systems (OJ 2004 L 166, p. 1).

[2] [Z0vdeauog] See Case C-363/08 Romana Slanina v Unabhangiger Finanzsenat Aussenstelle
Wien , judgment of 26 November 2009, not yet published in the ECR.

[3] [Zuvdeopoc] The Commission attached to the opinion a copy of that letter of formal notice.

[4] [Zuvdeopoc] The Commission attached to the opinion a copy of Austria's reply to the letter of
formal notice.

[5] [Xuvdeapog] Paragraph 27 of the judgment in Slanina reads as follows: " ... it is for the
referring court to establish whether the condition laid down in article 1(f)(i) of Regulation Nr
1408/71 is met in the present case, that is to say, whether the child, although not having lived
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with her father during the period at issue in the main proceedings, could be regarded for the
purposes of national law as a " 'member of the family' of her father and, if that is not the case,
whether she could be regarded being ‘'mainly dependent on' him. "

[6] [ZUvdeapog] The Administrative Commission on Social Security for Migrant Workers was
established on the basis of Article 80 of the Regulation. It is made up of a government
representative from each Member State. Its duties are to deal with all administrative questions
and questions of interpretation arising from the Regulation and to foster and develop
cooperation between Member States in social security matters by modernising procedures for
information exchange. The European Commission takes part in the deliberations, as an advisor.
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