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Amogpaon otnv urobeon 1944/2020/TE oXeTIKA UE TOV
TPOTTO pE TOV OTToio N EupwTraiki ETITpoT1TH KOl o
EupwTtraikég Opyaviopuog Xnuikwy Mpoidviwy
dnuioupynoav 1n Baon dedopévwy Tng EE yia
TTANPOYPOPIEG OXETIKA NE OUTIEG TTOU TTPOKAAOUV
avnouyia Kal TrepIEXovTal o€ TrpoiovTa (Baon
oedopevwyv SCIP)

ATTépaon

Ymoé0eon 1944/2020/TE - Ekkivnon épguvag oTig 03/12/2020 - Amrégaon oTig 03/12/2020 -
EptrAekopevo 0eoikd 6pyavo EupwTraikds Opyavioudg Xnuikwy Mpoidviwy ( Mn
dlatioTwon kakodloiknong ) |

H utréBeon agopouae Tn dnuioupyia piog véag Baong dedopévwy TnG EE yia TAnpogopieg
OXETIKA UE ouaieg TTOU TTPOKAAOUV avnouyia Kai TrepIEXovVTal o€ TTpoiovTa (Bacn dedouévwv
SCIP) Bdoel Tng vopoBeaiag Tng EE Trepi ammoBARTWY. O KatayyéAAwY, PG EUPWTTAIKEA EUTTOPIKN
évwon, Bewpnoe 6T TO CUVOAO TWV UTTOXPEWTIKWY TTANPOPOPIWV TTOU TTPETTEI VO TTAPEXOVTAI
atrd TTPoPNBeUTES TTPOIOVTWY aTov Eupwtraikd Opyavioud Xnuikwy Mpoidviwyv (ECHA)
utrepPaivel autd TTou atraiteital amod T vopoBeoia Tng EE yia T XNUIKEG OUTIEG.

H katayyeAia a@opd Tnv eppnveia dia@dpwv diatdgewv NG vouobeaiag Tng EE yia Ta amméfAnTa
Kal TIG XNMIKES ouaieg. Katd Tnv atrown Tng EupwTraiag AlayecoAaBnTpiag, n EmTpotr kai o
ECHA £xouv uioBetAoEl pia eUAOYN eppnVEia TwV OXETIKWY dlaTtagewv. MoAovoTi n epunveia Tou
KatayyEAAOVTOG gival DIGPOPETIKA, auTO dEV APKEI yIa va UTTOBNAWGEI OTI N EpUNVEIa TNG
EmTpotm¢ kai Tou ECHA gival eo@aApévn. Evatrokeital oto AIKaoTipIo va kaBopioel Thv opln
epunveia og epiTTwan dlIoQopds. ZUVeTTwG, N Eupwtraia AlapecoAapnTpia £Kpive OTI Oev
OUVETPEXE TTEPITITWON KOKOBI0IKNONG Kal TTEPATWOE TNV £6£TACN TNG UTTOBEONG.

The complaint to the European Commission and the
European Chemicals Agency

1. In 2018, the European Parliament and the Council amended [1] the EU Waste Framework
Directive [2] so as to require suppliers of articles to provide information on substances of
concern to the European Chemicals Agency (ECHA), as from 5 January 2021. [3] The amended
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EU Waste Framework Directive foresees that ECHA collates this information in the EU
Database for Information on Substances of Concern In Articles (SCIP database) and makes it
accessible to waste treatment operators, as well as to consumers upon request. [4]

2. The law amending the Waste Framework Directive further explains that, in order to develop
non-toxic material cycles, it is must be ensured that “ sufficient information about the presence
of hazardous substances and especially substances of very high concern is communicated
throughout the whole life cycle of products and materials”. To this end, “it is necessary to
improve the coherence among the law of the Union on waste, on chemicals and on products and
to provide a role for the European Chemicals Agency to ensure that the information about the
presence of substances of very high concern is available throughout the whole life cycle of
products and materials, including at the waste stage ”. [5]

3. The amended Waste Framework Directive specifies that the requirement imposed on
suppliers of articles concerns information pursuant to Article 33(1) of the EU chemicals
legislation (REACH). [6] The relevant article in REACH requires suppliers of articles, which
contain Substances of Very High Concern (SVHC), to provide recipients of such articles with *
sufficient information, available to the supplier, to allow safe use of the article including, as a
minimum, the name of that substance ”.

4. Between January 2018 and July 2020, the complainant had various exchanges and meetings
with ECHA and/or the Commission and participated in workshops organised by the institutions
on the future SCIP database.

5. On 13 May 2019, the complainant and other trade associations wrote to ECHA, expressing
their concerns about the future SCIP database. In particular, they insisted that the scope of the
new database must be in line with Article 33(1) of REACH and only gather data in the form of “
copy-pastes ” coming from suppliers’ existing notifications required under Article 33(1). They
furthermore noted that Article 33(1) of REACH only addresses the immediate “ recipient of an
article ” and not consumers and actors further down the supply chain, including waste treatment
operators.

6. In September 2019, ECHA published a document entitled ‘Detailed information requirements
for the SCIP database’. [7]

7. On 16 January 2020, the complainant and other trade associations wrote to the Commission,
arguing that the scope of the future SCIP database must be strictly in line with Article 33(1) of
REACH and that the proposed database would fall short of meeting that requirement. In their
view, ECHA was developing a database with information requirements going beyond the scope
of Article 33(1) of REACH, without having any authority to do so.

The institutions’ response to the complainant

8. On 17 July 2020, the Commission replied to the complainant’s letter of 16 January, arguing
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that the interpretation of the obligation to submit information, as provided for in Article 9(1)(i) of
the amended Waste Framework Directive, must take into account not only the wording of the
provision in question but also the objective of that provision and the context in which it occurs.
In this regard, the Commission noted that the objective and context of Articles 9(1)(i) and 9(2) of
the Waste Framework Directive are different from those of Article 33(1) of REACH. Article 33(1)
of REACH aims to enable supply chain actors to manage the risks arising from the use of
articles containing substances of concern. In order to give a useful effect to Article 9(2) of the
Waste Framework Directive, the information given to waste operators via the database must be
“ useful information ” for the treatment of the article once it becomes waste.

9. In October 2020, ECHA published its finalised guidance on ‘Requirements for SCIP
notifications’. [8]

10. Dissatisfied with the Commission’s reply and ECHA'’s finalised guidance on ‘Requirements
for SCIP notifications’, the complainant turned to the Ombudsman on 6 November 2020.

The European Ombudsman'’s findings

11. The complaint concerns the interpretation of Articles 9(1)(i) and (2) of the Waste Framework
Directive, Recital 38 of the Directive amending the Waste Framework Directive, as well as
Article 33(1) of REACH. The complainant interprets these provisions differently than the
Commission and ECHA. While ECHA and the Commission consider that certain information in
the SCIP database is necessary in order to make it useful for waste treatment operators (and
thus to give full effect to Article 9(2) of the Waste Framework Directive), the complainant argues
that such an interpretation is unlawful, as it would go beyond what is legally required by Article
33(1) of REACH.

12. The Ombudsman notes that it was the intention of the EU co-legislators, the Council and the
European Parliament, to amend the EU Waste Framework Directive so as to set up a new
database that contains information on substances of concern in articles, which must be made
accessible to waste treatment operators. It fell to the Commission and to ECHA to give effect to
this amendment and to set up the database in question. The Commission and ECHA have
adopted a reasonable interpretation of the relevant provisions in the EU Waste Framework
Directive and REACH. While the complainant’s interpretation is different, this is not sufficient to
suggest that the interpretation of the Commission and ECHA is wrong. It is for a Court to
determine the correct interpretation in the event of a dispute.

13. While the Ombudsman appreciates the impact this interpretation has on the members of the
complainant association, this is not sufficient to find maladministration. On this basis, the
Ombudsman closes the case.

Rosita Hickey Director of Inquiries
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Strasbourg, 03/12/2020

[1] Directive (EU) 2018/851 amending Directive 2008/98/EC on waste, available here:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32018L0851 [ZUvdeauod]

[2] Directive 2008/98/EC on waste (EU Waste Framework Directive), available here:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02008L0098-20180705
[ZUvOECOUOC)]

[3] Article 9(1)(i) of the EU Waste Framework Directive.
[4] Article 9(2) of the EU Waste Framework Directive.
[5] Recital 38 to the Directive amending the EU Waste Framework Directive.

[6] Regulation (EC) No 1907/2006 concerning the Registration, Evaluation, Authorisation and
Restriction of Chemicals (REACH), establishing a European Chemicals Agency, available here:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32006R1907 [ZUvdeauO(]

[71 ECHA, ‘Detailed information requirements for the SCIP database’, September 2019,

available here:
https://echa.europa.eu/documents/10162/28213971/scip_information_requirements_en.pdf/9715c4b1-d5fb-b2de-bfl
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[8] ECHA, ‘Requirements for SCIP notifications’, October 2020, available here:
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[ZUvdeouOoCg]
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