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Entscheidung im Fall 859/2018/TE betreffend die 
Weigerung des Europäischen Amts für 
Betrugsbekämpfung, im Fall „Stork Nest“ Einsicht in 
den Abschlussbericht der Untersuchung zu gewähren 

Entscheidung 
Fall 859/2018/TE  - Geöffnet am 17/07/2018  - Entscheidung vom 17/07/2018  - Betroffene 
Institution Europäisches Amt für Betrugsbekämpfung ( Kein Missstand festgestellt )  | 

In dem Fall ging es um einen Antrag auf Zugang zu Dokumenten im Besitz des Europäischen 
Amts für Betrugsbekämpfung (OLAF). Bei dem fraglichen Dokument handelte es sich um den 
Abschlussbericht in einer Untersuchung zu Beihilfen der EU für einen landwirtschaftlichen 
Betrieb und einen Hotelkomplex in der Tschechischen Republik, das so genannte „Stork Nest“. 
OLAF verweigerte die Offenlegung des Berichts. Zur Begründung verwies das Amt auf 
EU-Rechtsprechung, in der eine „allgemeine Annahme“ aufgestellt wird, dass OLAF-Fallakten 
vertraulich bleiben sollten, solange die Untersuchungen des OLAF und eventuelle 
Anschlussuntersuchungen laufen. 

Die Bürgerbeauftragte befand, dass das fragliche Dokument unter die allgemeine 
Vertraulichkeitsvermutung fiel und sich die nationalen Behörden noch immer mit den 
Fragestellungen des Berichts befassten. Daher überwiege derzeit das eindeutige öffentliche 
Interesse an einer Offenlegung nicht das öffentliche Interesse an einem Schutz des Berichts, 
wodurch den nationalen Behörden ermöglicht wird, sich damit zu befassen. Die Europäische 
Bürgerbeauftragte schloss den Fall daher ab. 

Background to the complaint 

1. On 3 January 2018, the complainant requested public access to the “ Report on EU subsidies 
for the Stork Nest ” [1]  of the European Anti-Fraud Office (OLAF), in accordance with the EU’s 
rules on public access to documents (hereafter ‘Regulation 1049/2001’ [2] ). 

2. On 25 January 2018, OLAF rejected the complainant’s request, which it interpreted to 
concern its final investigation report in case OF/2015/1348/B4. OLAF relied on the exception 
provided for in Regulation 1049/2001 by which access requests can be refused where there is a
need to protect “ the purpose of inspections, investigations and audits ” [3] . 
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3. On 14 February 2018, the complainant asked OLAF to review its decision by submitting a 
so-called ‘confirmatory application’. He argued that there was an overriding public interest in the
disclosure of the report, since the report had led to the resignation of the Czech government. 
The necessary factual clarity could best be achieved by the publication of OLAF’s report. As a 
leaked Czech version of the report has already been published in its entirety by the Czech 
newspaper Hospodářské Noviny in January 2018, the complainant argued that the release of 
the report could not hinder the work of the Czech police and judiciary. 

4. OLAF issued its decision on the complainant’s review request on 26 April 2018. OLAF 
confirmed its earlier conclusion that access to the final investigation report cannot be granted. In
doing so, OLAF relied on several provisions in Regulation 1049/2001. 

5. Firstly, OLAF argued that the final investigation report falls under the general presumption of 
non-disclosure of documents on OLAF’s case files, as established in case law of the General 
Court [4] . Since the report has been sent to national authorities and the Commission only in 
December 2017, “ the disclosure of the report could compromise the effective use of the 
information sent to the national authorities which have recently received the report and may 
consider follow-ups ”. Therefore, the requested document would be “ exempt, in principle and in
full, from disclosure to the public ”, unless an overriding public interest justifies its disclosure. 

6. Secondly, OLAF argued that the disclosure of the report would allow the public “ to gather 
important information of business relevance, which would be harmful for the entities that have 
delivered their data ” [5] . It would also discourage commercial entities from collaborating with 
OLAF in the future. 

7. Finally, OLAF argued that the report would contain personal data as protected by Article 
4(1)(b) of Regulation 1049/2001 and that the applicant had not demonstrated the necessity of a 
transfer of this personal data to him. 

8. As regards the existence of an overriding public interest, OLAF stated that, “ given the 
preliminary nature of the anti-fraud investigations conducted by OLAF, [...] the interest in 
maintaining the confidential nature of its case documents prevails ”. It further argued that the 
applicant had “ not substantiate [d]  why in the specific situation the principle of transparency is 
in some sense especially pressing and capable, therefore, of prevailing over the reasons justifying
non-disclosure ”. OLAF therefore concluded that there were “ no sufficient elements that would 
show the existence of an overriding public interest ”. 

9. Dissatisfied with OLAF’s decision, the complainant turned to the Ombudsman on 14 May 
2018. 

The inquiry 

10. The Ombudsman opened an inquiry into the following aspect of the complaint: 
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OLAF wrongly rejected the complainant’s request for review without assessing his arguments, in
particular relating to the existence of an overriding public interest. 

Arguments presented to the Ombudsman 

11. The complainant argues that OLAF rejected the request for review without properly 
analysing his arguments relating to the existence of an overriding public interest. He also claims
that the leak of the final investigation report by the newspaper Hospodářské Noviny should have 
been taken into consideration in the assessment of his request. In fact, the leak would render 
OLAF’s argument that the release of the report could hinder the follow-up activities of the 
national judiciary no longer valid. The same would apply to the protection of personal data, as 
this data would already be in the public domain. 

The Ombudsman's assessment 

12. Regulation 1049/2001 [6]  allows EU institutions to refuse access to documents where their 
disclosure could undermine the purpose of inspections, investigations and audits. This 
exception applies unless there is an overriding public interest in disclosing the documents. In 
addition, where documents are subject to a particular area of EU law, any specific rules on 
access applicable to such documents have to be considered. In this case, Regulation 883/2013 
[7]  states that information transmitted or obtained in the course of OLAF’s internal 
investigations, in whatever form, is subject to an obligation of professional secrecy. 

13. The General Court has held that the provisions concerning confidentiality in Regulation 
883/2013 justify a general presumption of non-disclosure of documents related to OLAF’s 
investigations . The Court concluded that “ generalised access, on the basis of Regulation No 
1049/2001, to documents in OLAF’s file, while OLAF’s investigation procedure is still ongoing, 
would, in principle, undermine the effective conduct of the investigation ” [8] . The same was 
true for OLAF investigations that had been recently closed with recommendations for follow-up, 
as the competent EU or national authorities needed time to decide, within a “ reasonable period 
”, on the actions they should take following OLAF’s recommendations. The General Court 
reasoned that early disclosure could compromise the effective use of OLAF’s findings by the 
relevant authorities [9] . 

14. The Court recognised, however, that OLAF should consider the merits of any arguments, 
put forward by the person seeking access, which sought to demonstrate that there was an 
overriding public interest  in disclosing the documents concerned [10] . 

15. The Ombudsman therefore assessed whether the requested final investigation report of 
OLAF falls under the general presumption of non-disclosure and, if so, whether there was an 
overriding public interest in disclosure. 

16. The requested final report was clearly covered by the general presumption of non-disclosure
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while the investigation was ongoing and for a “ reasonable period ” following its conclusion. 
OLAF rejected the complainant’s request for review in April 2018. Since OLAF had transmitted 
its final report and recommendations to the Commission and the Czech national authorities in 
December 2017, case law indicates that the reasonable period for the Commission and the 
Czech national authorities to consider their actions had not yet elapsed [11] . Furthermore, on 
the facts of this case, the Ombudsman understands that the national authorities have not yet 
completed their work on the matters arising from the report [12] . 

17. The complainant argues that there is an overriding public interest that justifies disclosing the
report. 

18. According to case law of the Court of Justice, the person requesting non-legislative 
documents, such as those covered by a presumption of non-disclosure, needs to show that the 
principle of transparency is in some sense especially pressing  and therefore capable of 
prevailing over the reasons justifying the refusal to disclose the documents [13] . 

19.  The suspicions relating to the ‘Stork Nest’ case contributed to the Czech government’s loss 
of a vote of confidence in Parliament in January 2018. A new minority government, led by the 
Czech Prime Minister, was sworn in on 27 June 2018. It is reasonable to assume that there 
continues to be a public interest in clarifying the facts of the ‘Stork Nest’ case, which supports 
the case for release. 

20. However, in the Ombudsman’s view, the public interest in clarifying the facts of the ‘Stork 
Nest’ case does not outweigh the need to protect the follow-up to the OLAF report by the 
national authorities and by the Commission. The Ombudsman underlines that there is a 
significant public interest in ensuring that these follow-ups can be conducted properly. The 
Ombudsman considers that it is important to respect the need for confidentiality during the 
reasonable period so as to allow for that follow-up. In those circumstances, the Ombudsman 
considers it reasonable for OLAF to have concluded that there is no overriding public interest in 
disclosing the document at this stage. 

21. The Ombudsman also notes that, in January 2018, the Ministry of Finance of the Czech 
Republic released a short summary of the conclusions of the OLAF report, revealing that OLAF 
had found irregularities in the subsidy payments received by the ‘Stork Nest’ [14] . This limited 
information is sufficient, at this stage, as regards keeping the public sufficiently informed of 
developments in this case. 

22. The fact the national authorities are still considering their actions means that, despite the 
clear public interest in knowledge about what occurred in this case, that does not override the 
public interest in allowing the national authorities a proper opportunity to deal with the matter. 
The Ombudsman wishes to make clear, however, that this does not  mean the denial of public 
access will be justified for an indefinite period. 

23. Regarding the complainant’s argument that a leaked version of the OLAF report has already
been published, the General Court has held that “ the mere fact that part of a confidential OLAF 
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file may have been disclosed unlawfully does not justify, in itself, any derogation, in favour of the
person concerned, from the confidentiality rules governing the OLAF investigation file ” [15] . 

24. Thus, in the current state of EU law, this means that the leak of the report in the Czech 
newspaper Hospodářské Noviny  does not justify any derogation from the general presumption 
of non-disclosure. A leak does not, of itself, negate any legal grounds for continuing to deny 
public access. 

25. Having established that the exception for protecting the purpose of inspections, 
investigations and audits applies, there is no need for the Ombudsman to consider the 
applicability of the other exceptions claimed by OLAF. The inquiry did not reveal any instance of
maladministration by OLAF in refusing access to the requested documents. 

Conclusion 

Based on the inquiry, the Ombudsman closes this case with the following conclusion: 

There was no maladministration by the European Anti-Fraud Office in refusing access to 
the requested document. 

The complainant and the European Anti-Fraud Office will be informed of this decision . 

Emily O'Reilly 

European Ombudsman 

Strasbourg, 17/07/2018 
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