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Entscheidung im Fall 1107/2020/NH über die angebliche
Offenlegung vertraulicher Informationen über einen in 
Pflanzenschutzmitteln verwendeten Wirkstoff durch die
Europäische Behörde für Lebensmittelsicherheit 
(EFSA) 

Entscheidung 
Fall 1107/2020/NH  - Geöffnet am 17/07/2020  - Entscheidung vom 12/02/2021  - Betroffene
Einrichtung Europäische Behörde für Lebensmittelsicherheit ( Kein Missstand festgestellt )  | 
Europäische Behörde für Lebensmittelsicherheit ( Keine weiteren Untersuchungen gerechtfertigt
)  | 

Der Fall betraf einen in einer französischen Zeitung veröffentlichten Artikel, in dem ein Journalist
behauptete, ein vertrauliches Schreiben eingesehen zu haben, das die Beschwerdeführer in 
einem Verfahren zur Verlängerung der Zulassung eines in Pflanzenschutzmitteln verwendeten 
Wirkstoffs an die Europäische Behörde für Lebensmittelsicherheit (EFSA) gesandt hatten. Die 
Beschwerdeführer behaupteten, dass das Schreiben von der EFSA an die Presse 
durchgesickert sei und dass die EFSA keine angemessenen Schutzvorkehrungen dagegen 
getroffen habe, dass EFSA-Mitarbeiter vertrauliche Informationen unbefugt offenlegen. Die 
Beschwerdeführer waren auch der Meinung, dass die EFSA in ihren der Presse gegenüber 
abgegebenen Erklärungen nicht objektiv und unparteiisch gewesen sei. 

Die Bürgerbeauftragte stellte fest, dass die Beschwerdeführer das betreffende Schreiben nicht 
nur an die EFSA, sondern auch an andere Stellen geschickt hatten. Da die EFSA nicht die 
einzige Stelle gewesen sei, die sich im Besitz des Schreibens befunden habe, sei nicht mit 
Gewissheit feststellbar, dass das Schreiben von der EFSA an die Presse durchgesickert sei. 
Die EFSA hat zwei interne Untersuchungen durchgeführt, um festzustellen, ob die Offenlegung 
bei ihr erfolgt sein könne, und ist zu dem Schluss gelangt, dass es keine Beweise dafür gebe, 
dass die Offenlegung durch einen Mitarbeiter der EFSA erfolgt sei. Die Bürgerbeauftragte hat 
nichts festgestellt, was darauf hindeuten würde, dass der EFSA ordnungsgemäße 
Schutzvorkehrungen gegen unbefugte Offenlegungen fehlten. Hinsichtlich der Erklärungen, die 
von der EFSA der Presse gegenüber abgegeben wurden, ist die Bürgerbeauftragte zu dem 
Schluss gelangt, dass die EFSA ihre Pflichten in Bezug auf Objektivität und Unparteilichkeit 
nicht verletzt hat. 

Die Bürgerbeauftragte schloss die Untersuchung mit dem Befund ab, dass es in diesem Fall 
keinen Verwaltungsmissstand bei der EFSA gegeben hat. 
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Background to the complaint 

1. The complainants are two producers of a pesticide with the active substance mancozeb. An 
active substance is the component in the pesticide that actually kills the pest or plant disease. 
The substance mancozeb is generally used against fungal diseases in a wide range of field 
crops, in particular potatoes. 

2. In the EU, each active substance in pesticides needs to be approved through a strict 
procedure before being sold and used. [1]  The European Food Safety Authority (EFSA) and the
national authorities in the EU countries are jointly responsible for carrying out a risk assessment
of each active substance. Only substances for which there is objective evidence of safe use are 
approved. 

3. The period during which active substances remain approved is, in general, 10 years, after 
which it is possible for producers of the substance to apply for renewal. [2]  The renewal 
procedure involves a joint peer review of the risks of the substance by EFSA in collaboration 
with Member States. 

4. The complainants applied for the renewal procedure of mancozeb in 2015. Between 2015 
and 2019, EFSA carried out a peer review of the risk assessments with representatives of 
Member States. On 12 June 2019, EFSA sent its conclusions on the peer review to the 
complainants. The conclusions identified a number of critical areas of concern for mancozeb. 

5. EFSA allows producers of active substances to redact confidential information in its 
conclusions before publication, in order to protect certain commercial interests. This process is 
called ‘ sanitisation’ . [3]  In this case, the complainants requested that EFSA publish a sanitised
version of its conclusions on mancozeb. EFSA challenged the redactions requested by the 
complainants. The complainants then went to the EU courts to obtain an interim order to 
prevent EFSA from publishing the full version of its conclusions. 

6. On 20 November 2019, EFSA published the sanitised  conclusions on the peer review in the 
agency’s online scientific journal - the “EFSA Journal”. [4]  EFSA indicated that it would publish 
a revised version of those conclusions as soon as the EU courts would settle the legal dispute 
on confidentiality between EFSA and the complainants. 

7. On 2 December 2019, French newspaper Le Monde  published an article entitled “ Scientific 
advice on a fungicide censored by its manufacturer ”. The article claimed to have had sight of an
uncensored version of EFSA’s conclusions on mancozeb and quoted two sentences from that 
version. The article also stated that an EFSA spokesperson regretted that the agency could not 
publish the full version of the conclusions, and that it hoped to do so soon. 
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8. The complainants wrote to EFSA on 6 December 2019 and expressed their surprise 
regarding the article published in Le Monde . The complainants contended that EFSA had 
leaked the uncensored version of its conclusions to Le Monde  and therefore breached its duty 
of confidentiality. The complainants also said that EFSA had breached its duty of impartiality by 
stating to the newspaper that it regretted the redactions requested by the complainants. EFSA 
replied to the complainants that it would look into the alleged leak. On 20 April 2020, EFSA 
concluded that there was no evidence that one of its staff members may have disclosed the 
non-sanitised version of the conclusions on mancozeb, as the document had been shared with 
other actors (the European Commission and the national competent authorities). 

9. On 10 April 2020, another French newspaper, Le Parisien , published an article entitled " 
During the health crisis, the makers of a controversial pesticide shuffle their cards " concerning 
the approval procedure for mancozeb. The journalist claimed to have had access to the content 
of a confidential letter sent by the complainants to EFSA on 19 August 2019, and quoted 
specific parts of that letter. The letter expressed, in particular, that the complainants were in 
“deep disagreement” with EFSA’s conclusions on mancozeb, which they said were based on an
“incomplete set of data”. In this article, similar to Le Monde , an EFSA spokesperson also 
regretted that EFSA could publish only a redacted version of the conclusions. 

10. On 20 May 2020, the complainants wrote to EFSA, expressing their surprise about the 
publication of the Le Parisien article and asking EFSA to publish a full retraction of the 
statements made in the article. 

11. Having received no reply from EFSA, the complainants turned to the Ombudsman on 29 
June 2020. 

The inquiry 

12. The Ombudsman opened an inquiry into the following aspects of the complaint: 

1) how EFSA handled the complainants’ concern regarding the leak of a letter written by the 
complainant’s lawyer to French newspaper Le Parisien ; 

2) whether EFSA has in place appropriate safeguards against the unauthorised disclosure of 
information by staff members; 

3) whether EFSA breached its duty of impartiality and objectivity when an EFSA spokesperson 
expressed regrets to the press that EFSA could only publish a redacted version of its 
conclusions on mancozeb. 

13. In the course of the inquiry, the Ombudsman asked EFSA to reply to the first two aspects of 
the complaint. The Ombudsman also offered the complainants the possibility to submit 
comments on EFSA’s reply, but did not receive any comments. 
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Arguments presented to the Ombudsman 

14. In their complaint, the complainants contended that EFSA had breached its duty of 
professional secrecy and confidentiality by leaking the confidential letter to Le Parisien . The 
letter had been sent by the complainants’ lawyer and, therefore, contained privileged and 
confidential information. The complainants also argued that the article in Le Parisien  included 
several hints that EFSA staff members were indeed the source of the information provided to 
the press, in particular because the journalist expressly states that he could consult the letter 
sent to the " agency's experts on behalf of these industrialists ". 

15. The complainants further argued that EFSA had failed to review, adapt or otherwise improve
its internal safeguards against the unauthorised disclosure of information by its staff members, 
despite the concerns raised earlier by the complainants as regards the first leak to Le Monde  
newspaper on 2 December 2019. 

16. The complainants also argued that EFSA had violated its duties of impartiality and 
objectivity, because an EFSA spokesperson had expressed regrets, both to Le Monde  and to Le
Parisien , that EFSA could publish only a redacted version of its conclusions on the substance. 
They alleged that the article in Le Parisien  suggested that their request to redact the 
conclusions was unreasonable. In addition, they said that the journalist mentioned having talked
solely to the EFSA spokesperson in the article, which proved that the leak of the letter had 
come from EFSA. 

17. In its reply, EFSA informed the Ombudsman - and the complainants - that it had opened an 
internal investigation into the complainants’ concerns regarding the alleged leak of the letter in 
order to assess the evidence provided. Three months later, while the Ombudsman inquiry was 
still ongoing, EFSA concluded the internal investigation and found that the facts collected did 
not point to any person who might have been involved in the disclosure of the concerned letter. 
Therefore, based on these findings, EFSA decided to close the case without any further action. 
EFSA also recalled that it had opened a similar internal investigation in the case of the alleged 
leak to Le Monde  in December 2019, which had concluded that there was insufficient evidence 
to open an administrative inquiry. 

18. EFSA explained that the wording used in the article in Le Parisien  did not imply in any way 
that EFSA’s experts disclosed the letter in question or that the journalist from Le Parisien  spoke 
to them. In addition, EFSA said that there was no proven connection between the statements 
made by EFSA’s spokesperson and the alleged leak of the letter. 

19. EFSA also described the mechanisms in place to ensure the confidentiality of the 
documents handled by the agency. In particular, EFSA staff members are regularly trained on 
the obligation to refrain, including after leaving the service, from any unauthorised disclosure of 
information received in the line of duty, as well as on the principles of ethics and integrity. EFSA 
also has internal rules in place as regards records management and information security 
policies. 
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The Ombudsman's assessment 

(i) Concerning the alleged leak of a letter to French newspaper Le Parisien 

20. As a preliminary remark, the Ombudsman notes that the article in Le Parisien was published 
a few days before EFSA concluded that there had been no leak of information for the article 
published in Le Monde . As such, before EFSA was in a position to complete its first inquiry into 
a possible leak, a second leak occurred, leaving the complainants with the impression that 
EFSA may have deliberately leaked information to the press on two occasions. 

21. The Ombudsman has examined the letter sent by the complainants’ lawyer to EFSA on 19 
August 2019, to which the journalist of Le Parisien had access. It appears that the lawyer did not
send the letter to EFSA only, but also to other actors involved in the renewal procedure for 
mancozeb, including a national research institute, a national official and a staff member of 
another EU institution. This means that EFSA was not the only body in possession of the 
document at the time when Le Parisien  published the article. According to EU case law, if a 
document has already been made available to a number of other actors prior to the leak, it 
cannot be presumed that the issuing authority is the source of the leak. [5] 

22. Following the expression of concerns by the complainants about the leak, EFSA opened an 
internal investigation in order to assess the evidence provided. The investigation concluded, 
after three months, that there was no evidence that an EFSA staff member may have disclosed 
the letter to the press. This shows that EFSA took the matter seriously and was sufficiently 
diligent in following up on the complainant’s concerns. The Ombudsman, for her part, has found
no evidence to suggest that EFSA committed any maladministration in its handling of the case. 

(ii) Concerning the safeguards in place against the unauthorised disclosure of information 

23. It follows from this finding that there is no reason to believe that the measures in place at 
EFSA to prevent unauthorised disclosure of information by staff members are not appropriate. 
EFSA has described the extensive safeguards in place, and the Ombudsman finds that no 
further inquiries are justified in this regard. 

(iii) Concerning the regrets expressed by EFSA to the press that it could publish only a redacted 
version of its conclusions on mancozeb 

24. The complainants contend that the statements made by an EFSA spokesperson to the 
press, expressing regrets that the agency could publish only a redacted version of the 
conclusions on mancozeb, imply that EFSA was not impartial and objective. 

25. The Ombudsman notes that, in line with the applicable rules, [6]  EFSA is responsible for 
the assessment of confidentiality requests pertaining to applications submitted under the 
procedure for the renewal of the approval of an active substance. The same rules clearly lay 
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down that requests for confidential treatment of information in this field are an exception  to the 
principle of proactive public disclosure. It is therefore entirely reasonable for EFSA to seek to 
ensure maximum transparency when it comes to publishing the conclusions on active 
substances. The fact that EFSA, through a spokesperson, made public its regrets that the 
conclusions in one case were not fully transparent cannot be considered as a breach of its 
duties of impartiality and objectivity. The complainants later brought the case before the EU 
courts, [7]  which means the disagreement between EFSA and the complainants concerning the
publication of the conclusions on mancozeb was a matter of public record. 

26. The Ombudsman notes that the document in question serves as a basis for the process 
regarding the renewal of the approval for a pesticide with a high potential impact on public 
health and environment. It is vital for the public in a democratic society to follow the process for 
the approval of such substances. While companies have the right to request that some 
information remains confidential for reasons of commercial interests, it would be damaging for 
transparency and EU citizens’ participation in the democratic life of the EU if companies were in 
a position to redact documents without an objectively justifiable reason for doing so. 

27. A review of other conclusions on pesticides available on the EFSA website shows that, 
generally, almost no information is redacted. In the case of mancozeb, the complainants largely 
redacted the substantive part of the conclusions. As the EFSA spokesperson explained to the 
press, “ this happens rarely ”. 

28. The Ombudsman concludes that there was therefore no maladministration by EFSA when it 
declared to the press that it regretted that it could publish only a redacted version of the 
conclusions on mancozeb. 

Conclusions 

Based on the inquiry, the Ombudsman closes this case with the following conclusions: 

There was no maladministration by EFSA in this case. No further inquiries are justified 
regarding the complainants’ argument about the adequacy of the safeguards in place 
against unauthorised disclosure of confidential information. 

The complainants and EFSA will be informed of this decision . 

Emily O'Reilly European Ombudsman 

Strasbourg, 12/02/2021 
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[1]  This is laid down in Regulation (EC) No 1107/2009 [Link] of the European Parliament and of
the Council concerning the placing of plant protection products on the market. 

[2]  As laid down in the Commission Implementing Regulation (EU) No 844/2012 [Link] setting 
out the provisions necessary for the implementation of the renewal procedure for active 
substances. 

[3]  See EFSA's “ Administrative guidance on submission of dossiers and assessment reports 
for the peer-review of pesticide active substances [Link]”, adopted 27 March 2019, section 2.5: “
Before publication, the applicant can submit a request for removal of information deemed 
confidential from such documents in line with Article 63(2) of Regulation (EC) No 1107/2009 
(“sanitisation”) ". 

[4]  See “ Peer review of the pesticide risk assessment of the active substance mancozeb ”, 
available at https://www.efsa.europa.eu/en/efsajournal/pub/5755 [Link]. 

[5]  See Judgment of the General Court of 8 July 2008, Franchet and Byk  v [Link]European 
Commission , case T-48/05, paragraphs 202 to 206. 

[6] Regulation (EC) No 1107/2009 [Link] of the European Parliament and of the Council 
concerning the placing of plant protection products on the market. 

[7]  In the course of the Ombudsman’s inquiry, on 12 August 2020, the General Court dismissed
the application for interim relief made by the complainants on the ground that there was no 
prima facie case (see order of the President of the General Court of 12 August 2020, Indofil 
Industries v [Link]EFSA , case T-162/20 R). As a result, EFSA published the full, unredacted, 
version of the conclusions on mancozeb on its website. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R1107
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32012R0844
https://efsa.onlinelibrary.wiley.com/doi/pdf/10.2903/sp.efsa.2019.EN-1612
https://www.efsa.europa.eu/en/efsajournal/pub/5755
http://curia.europa.eu/juris/document/document.jsf;jsessionid=FFE333CA2736E91580959682C7115D0C?text=&docid=67252&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=6784302
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32009R1107
http://curia.europa.eu/juris/document/document.jsf;jsessionid=502B1537236874B94DFA87D4F99EE878?text=&docid=229821&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=3965289

