& o
%
+**'*
Den Europaeiske
Ombudsmand

Afgorelse i sag 108/2013/JN - Ulovlig inddrivelse af
midler til et EU-finansieret projekt

Afgerelse
Sag 108/2013/JN - Indledt den 01/03/2013 - Afgerelse af 05/12/2014 - Den vedrerte
institution Det Europaeiske Forvaltningsorgan for Uddannelse og Kultur ( Mindelig Igsning ) |

Klageren er en britisk velggrenhedsorganisation. Sagen drejede sig om, hvorvidt det var lovligt
og rimeligt af Forvaltningsorganet for Undervisning, Audiovisuelle Medier og Kultur at inddrive
midler, som var blevet udbetalt til klageren i forbindelse med et EU-finansieret projekt.

Ombudsmanden undersagte sagen og konkluderede, at inddrivelsen var ulovlig, fordi agenturet
havde overskredet tidsfristen for at give afslag til projektet. Ombudsmanden fremsatte to forslag
til en mindelig lesning. Agenturet endte med at acceptere Ombudsmandens forslag og
indvilligede i at betale klageren 49 467,21 EUR plus morarente. Denne sag danner praecedens,
fordi den udstikker Ombudsmandens holdning til konsekvenserne af administrationens
passivitet i et kontraktforhold.

The background

1. The complainant, a charitable organisation, received a pre-financing payment of EUR 73
943.06 in the context of an EU funded project. By 22 February 2012, the complainant submitted
its final project report to the Agency. On 30 May 2012, the Agency rejected the final report and
claimed full reimbursement of the pre-financing amount. On 4 January 2013, the complainant
paid the Agency the amount claimed.

2. On 11 September 2013, the Ombudsman made a proposal for a friendly solution and called
on the Agency to accept that it was not entitled to reject the final report, because it had missed
the relevant 90-day time limit running from the day of submission of the final report. The Agency
had set this time limit for itself in the grant agreement. The Ombudsman invited the Agency to
annul its recovery order and to reimburse the amount recovered as well as default interest. In
addition, the Agency was invited to enter into negotiations with the complainant in order to
determine the value of the balance to be paid to the complainant, if any [1] .

3. Since the Agency refused to accept the Ombudsman's proposal for a friendly solution, the
Ombudsman made a further proposal for a friendly solution on 27 June 2014. She confirmed
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the findings of the original proposal for a friendly solution and urged the Agency to implement it.
She also invited the Agency to revise its grant agreement template in order to simplify and
clarify the provisions relating to the approval of the final report and of the related documents [2] .

Allegation that the Agency did not comply with the
principles of good administration in that the recovery
was unfair and unlawful

The Ombudsman's friendly solution proposal

4. In its reply to the Ombudsman's further proposal for a friendly solution, the Agency disagreed
with the Ombudsman's legal analysis of the relevant contractual provisions. Nonetheless, it
accepted the friendly solution proposal and acknowledged that, given that it had missed the
relevant time limit, the final report was deemed approved. On this basis, the Agency undertook
to pay the complainant EUR 49 467.21 as a final grant for the project and to calculate the
interest to be paid for late payment.

5. In addition, the Agency informed the Ombudsman that the grant agreement templates had
been revised in 2012 and the relevant provisions relating to the time limits for the approval of
reports had been removed. Moreover, the current provisions for reporting state that the approval
of the report is just one part of the payment procedure. The Commission also issued new
guidance on payment time limits, explaining the different steps before payment, in particular, the
approval of supporting documents, including reports.

6. On 28 October 2014, the complainant submitted its observations. It welcomed the Agency's
acceptance of the Ombudsman's proposal for a friendly solution and thanked the Ombudsman's
services for their help. In addition, the complainant pointed out that the Agency's opinion did not
make it clear from which day the interest - which the Agency undertook to pay for late payment -
started to run. Lastly, the complainant stated that it understood that, by accepting the
Ombudsman's proposal for a friendly solution, the Agency undertook not to seek to reopen the
issue in question in the future.

The Ombudsman's assessment after the proposal for a
friendly solution

7. The Ombudsman welcomes the Agency's decision to accept her proposal for a friendly
solution. Since the complainant is satisfied with the outcome of the inquiry and since the Agency
informed the Ombudsman that the grant agreement templates have been revised and that steps
have been taken in order to ensure that the relevant provisions are clearer, the Ombudsman
considers that the case has been settled to the complainant's satisfaction.

8. The Ombudsman would however appreciate if the Agency could inform her that the
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final grant, with interest for late payment, has been paid to the complainant. Should there
be any dispute concerning the payment of the final grant or the calculation of interest for late
payment by the Agency, the complainant can renew its complaint to the Ombudsman.

Conclusion

On the basis of the inquiry into this complaint, the Ombudsman closes it with the following
conclusion:

The matter has been settled to the complainant's satisfaction.

The complainant and the Agency will be informed of this decision.

Emily O'Reilly
Done in Strasbourg on 05 December 2014

[1] For further information on the background to the complaint, the parties' arguments and the
Ombudsman's inquiry, please refer to the full text of the Ombudsman's friendly solution proposal
available at:
http://www.ombudsman.europa.eu/en/cases/correspondence.faces/en/58469/html.bookmark

[2] The full text of the Ombudsman's further friendly solution proposal is available at:
http://www.ombudsman.europa.eu/en/cases/correspondence.faces/en/58470/html.bookmark
[Link].
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