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Evropsky verejny
ochrance prav

Afgorelse i sag 3513/2005/MF - Neprovedeni rozhodnuti
parlamentni skupiny v personalni zalezitosti

Rozhodnuti
Pripad 3513/2005/MF - Otevieno dne 02/12/2005 - Rozhodnuti ze dne 25/07/2007

StéZovatel pracoval jako do¢asny zaméstnanec jedné politické skupiny Evropského parlamentu.
Dne 31. bfezna 2005 stanovil organ opravnény k uzavirani pracovnich smluv (dale jen ,O00US")
této skupiny, Ze mistem plvodu stéZovatele jsou Atény. Toto rozhodnuti bylo zaslano k
provedeni generalnimu feditelstvi Evropského parlamentu pro personal (dale jen ,GR pro
personal"), které zaujalo stanovisko, Ze uréeni mista pfijeti a mista plvodu spada do jeho
pravomoci a ze stéZovatel nedodal vdechny podklady, které se v téchto pfipadech obvykle
pozaduji. Dne 4. dubna 2005 rozhodlo GR pro personal, Ze mistem ptvodu a mistem pfijeti
stézovatele je Brusel. StéZovatel podal proti tomu rozhodnuti spravni odvolani. Ve své odpovédi
na toto odvolani informoval generalni tajemnik Parlamentu stéZovatele, Ze se rozhodl, Ze
rozhodnuti GR pro personal ze dne 4. dubna 2005 zrusi.

Ve své stiznosti vefejnému ochranci prav stézovatel tvrdil, Ze Parlament neprovedI| rozhodnuti
OOUS z 31. bfezna 2005 a tim porusil pravomoci a opravnéni uvedené politické skupiny.

Ve svém stanovisku Parlament uvedl, Ze se v dané vé&ci fidil Eldnkem 4 rozhodnuti pfijatého
Urfadem Parlamentu dne 3. kvétna 2004 (dale jen ,rozhodnuti"). Podle Parlamentu z tohoto
ustanoveni vyplyva, Ze pravomoci OOUS v oblasti do¢asnych zaméstnancu, jako je stéZovatel,
vykonava organ, ktery si kazda politicka skupina urci. Parlament vSak pfedlozil nékolik
argument( na podporu svého stanoviska, Ze jeho oddéleni maji pravo zasahnout do rozhodnuti
o jednotlivych narocich pfisluSsnych docasnych zaméstnancu. V této souvislosti Parlament
zejména poukazal na svou praxi v dot€ené oblasti, nutnost zajistit fadnou spravu a respektovat
pravni jistotu a zasadu rovného zachazeni.

Vefejny ochrance prav mél za to, Ze podle ¢lanku 4 uvedeného rozhodnuti byl organem
pFislusnym k uréeni mista pdvodu stézovatele skute€né OOUS, ktery si urcila pfislusna politicka
skupina. Souhlasil s tim, ze pfistup navrhovany Parlamentem by skute¢né ved! k zajisténi fadné
spravy a respektovani pravni jistoty a zasady rovného zachazeni. Zastaval vSak nazor, Ze
pfistup Parlamentu postradal pravni zaklad a Ze nebyl v souladu s pravidly, ktera si Parlament
sam stanovil. Mé&l dale za to, Ze Parlament neprokazal, Ze intervence jeho oddéleni byla
nezbytné nutna k dosazeni cild, na néz se Parlament odvolaval.

Ve svétle vySe uvedenych skuteCnosti doSel vefejny ochrance prav k zavéru, Zze pocateéni
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ignorovani rozhodnuti OOUS ze dne 31. bfezna 2005 ze strany Parlamentu nebylo v souladu s
jeho vlastnimi pravidly a pfedstavovalo poruseni pravomoci a opravnéni uvedenych politickych
skupin v oblasti Fizeni vlastnich zaméstnancu. Jelikoz vSak generalni tajemnik Parlamentu
rozhodnuti GR pro personal ze dne 4. dubna 2005 nasledné zrusil, mél vefejny ochrance prav
za to, Ze neni divod k dalSimu Setfeni dotcené stiznosti. Vefejny ochrance prav proto pfipad
uzavrel, nicméné ucinil dalSi poznamku, v niz zddraznil, Ze by bylo uzite¢né, kdyby Parlament
zvazil zménu svych pravidel tak, aby je ve své praxi neporusoval.

Strasbourg, 25 July 2007
Dear Mr X,

On 11 November 2005, you submitted a complaint to the European Ombudsman against the
European Parliament concerning the determination of your place of origin. You requested that
your complaint be treated urgently.

On 12 December 2005, | forwarded the complaint to the President of Parliament. In view of your
request, | asked Parliament to submit an opinion before 28 February 2006 at the latest.

On 21 December 2005, you sent me further documents concerning your complaint.

By e-mails of 9, 10, 25 and 26 January 2006, you sent me, in copy, further correspondence you
had exchanged with Parliament as regards the object of your complaint.

On 23 February 2006, Parliament requested an extension of the deadline for its opinion.
On 27 and 28 February 2006, you sent me further documents concerning your complaint.

By letter of 3 March 2006, | granted Parliament’s request to extend the deadline for its opinion
until 24 March 2006. You were informed accordingly by letter of the same day.

By e-mail of 6, 7, 13 and 15 March 2006, you sent me, in copy, further correspondence you had
exchanged with Parliament as regards the object of your complaint.

On 15 March 2006, Parliament sent me a copy of an e-mail it had addressed to you that day. In
this e-mail, Parliament informed you that a draft decision had been prepared and forwarded for
the signature of the Authority Empowered to Conclude Contracts of Employment of the Group
establishing your place of recruitment as Athens.

On 31 March 2006 and 6 April 2006, you sent me further correspondence relating to your
complaint.

Parliament sent its opinion on 7 April 2006. On 12 April 2006, | forwarded it to you with an
invitation to make observations. In my letter, | also replied to some questions contained in your
letters of 31 March 2006 and 6 April 2006. No observations were received from you by the date
set for this purpose.
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By e-mails of 25 April 2006, 11, 18, 23, 25, 29, 30 May 2006, 13, 19, 26, 28, 30 June 2006, 4, 5,
12,19, 21, 24 July 2006, 31 August, 1, 14 and 20 September 2006, as well as by fax of 11 May
2006, you sent me, in copy, your correspondence with Parliament's services concerning the
payment of your daily subsistence allowance.

On 4 July 2006, Parliament’s Director for Personnel sent me a copy of a note it had addressed
that day to the Vice-President of the Group concerning the determination of your individual
entitlements.

By e-mails of 4, 5, 12, 19, 21, 24 July 2006, 31 August, 1, 14 and 20 September 2006, you sent
me, in copy, your correspondence with Parliament's services concerning your request for an
exemption from VAT and for the "double indemnity" for the installation allowance.

I am writing now to let you know the results of the inquiries that have been made. | apologise for
the delay in the handling of your complaint.

THE COMPLAINT

The original complaint
According to the complainant, the relevant facts were, in summary, as follows:

The complainant worked as a temporary agent for a political group of the European Parliament.

By decision of 31 March 2005, the Authority Empowered to Conclude Contracts of Employment
(the "AECE"), namely, Mr B., a Member of the European Parliament designated for this purpose
by the political group, determined that the complainant's place of origin was Athens and that this
decision entered into force retroactively, as from 14 February 2005.

This decision was forwarded for implementation to the Individual Entitlements Unit of
Parliament's Directorate-General for Personnel ("DG Personnel") which, after having considered
the matter, took the view that (i) determining the places of recruitment and of origin was a matter
for itself to handle and (ii) the complainant had not supplied all the supporting documents
normally required from all staff in order to demonstrate the location of their centre of interests.
On 4 April 2005, the Head of the Individual Entitlements Unit took a decision designating
Brussels as the place both of origin and of recruitment of the complainant when he took up his
appointment.

In a letter of 21 April 2005, the Director-General of Parliament's Directorate-General for
Personnel informed the Secretary-General of the political group that the AECE was not entitled
to determine the place of origin. He further pointed out that, pursuant to the decision of the
Bureau of 26 October 2004, the Head of the Unit Individual Entitlements had been nominated
as the Appointing Authority responsible for this determination.

On 16 May 2005, the complainant lodged a complaint under Article 90(2) of the Staff
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Regulations against Parliament's refusal to implement the decision adopted by the AECE of the
political group, fixing Athens as his place of origin.

On 13 June 2005, the complainant lodged a further complaint under Article 90(2) of the Staff
Regulations. In this complaint, he challenged the decision adopted on 4 April 2005 by the Head
of the Individual Rights Unit fixing Brussels as his place of origin and recruitment, pursuant to
which he was not eligible for the expatriation, daily subsistence, and installation allowances. The
complainant asked for clarification of the allocation of powers between the political groups and
Parliament's administration; the revision of the decision establishing his individual rights; and
the payment, with late-payment interest, of the allowances to which he claimed to be entitled.

In a letter dated 14 October 2005, the Secretary-General of Parliament replied to the
complainant's two complaints. In his reply, the Secretary-General referred to the decision
entitled " Devolution of the powers of the Appointing Authority and of the Authority Empowered
to conclude Contracts of Employments (‘AECE’) " of 3 May 2004 (1) . Article 4 of this decision
provides that the authority to conclude employment contracts lies with the authority designated
for this purpose by each political group. The Secretary-General thus decided to annul the
decision of 4 April 2005 establishing the complainant's rights at the time he had taken up his
duties. However, the Secretary-General further took the view that the complainant had not
provided any of the supporting documents required to enable Parliament to determine his
habitual place of residence. The Secretary-General concluded that the complainant was not
entitled to late-payment interest.

The complainant took the view that he had submitted all the documents necessary to prove that
his centre of interest and his place of origin were Athens. Furthermore, by decision dated 31
March 2005, the AECE had already recognised that the complainant's centre of interest and
place of origin were in Athens.

In his complaint to the European Ombudsman, the complainant alleged that Parliament had
failed to implement the decision of the AECE of 31 March 2005 fixing the complainant's place of
origin as Athens, as from 14 February 2005.

Further correspondence of 31 March 2006

On 31 March 2006, the complainant sent a letter to the Ombudsman in which he informed him
that Parliament had accepted that his place of recruitment and his place of origin was Athens.
The complainant pointed out that, despite this fact, Parliament asked him to send additional
documents in order to allow it to determine the daily subsistence and installation allowances. In
the complainant's view, he had already submitted all the relevant documents.

In his letter, the complainant requested that the Ombudsman ask Parliament to proceed with the
immediate settlement of the issue related to the daily subsistence and installation allowances.
He sent the Ombudsman copies of his exchange of correspondence with Parliament's services
concerning the determination of his individual entitlements.

The Ombudsman’s reply of 12 April 2006

In his reply, the Ombudsman informed the complainant that Parliament's opinion on his original
complaint had arrived on 7 April 2006 and that he had the possibility to submit observations on
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this opinion. The Ombudsman pointed out that he would decide what next step needed to be
taken in the case after having received those observations and on the basis of the information
contained in the complainant’s letter of 31 March 2006. Such steps could, for instance, include
inviting Parliament to submit an additional opinion on the complainant's claim for the settlement
of his daily subsistence and installation allowances.

THE INQUIRY

Parliament's opinion
Parliament’s opinion on the complaint was, in summary, as follows:

The complainant was recruited on 14 February 2005 as a temporary member of staff in
accordance with Article 2(c) of the Conditions of Employment of Other Servants of the European
Communities ("CEOS"), for an indefinite period, to work as an administrator for a political group
of the European Parliament.

Concerning the Appointing Authority competent to determine the individual entitlements of
temporary staff referred to in Article 2(c) of the CEOS

Parliament stated that it clearly emerged from Article 4 of the amended Decision of the Bureau
of 3 May 2004 that, as regards the temporary staff referred to in Article 2(c) of the CEQOS, the
powers conferred on the AECE were to be exercised by the authority designated for this
purpose by each political group. Parliament’s Secretary-General had accordingly rightly decided
to overturn the decision adopted on 4 April 2005 by the Head of the Individual Entitlements Unit
establishing the complainant’s rights when he took up his appointment.

Parliament pointed out however, that, in the interests of equal treatment of all officials and other
staff, the individual entitlements of staff recruited pursuant to Article 2(c) of the CEOS have, in
practice, always been determined by Parliament's administration. The " preamble to the above
Decision on the devolution of the powers of the Appointing Authority adopted by the Bureau on
29 May 2002 " (2) stated that the Secretariat must have the power to take 'routine' decisions
and decisions on the rights and obligations of these staff in order to ensure better
administration, respect for legal certainty and equality of treatment. The Individual Entitlements
Unit, which specialises in these matters, therefore applies the same procedure to every case
and requires each newly-arrived member of staff to supply the same supporting documents
concerning his or her personal circumstances. Draft decisions on individual entitlements,
including those concerning political-group staff, are then submitted for validation to the Ex Ante
Verification Service of the Budgetary Coordination Unit before being implemented.

Parliament further stated that it would seem contrary to the principles of equal treatment and
legal certainty to allow the political groups to take decisions on the individual entitlements of
their staff, without requiring the same supporting documents as those required by the
administration. Parliament's administration is accustomed to dealing with all cases relating to
officials, and is thus in a position to determine which documents may be useful in light of the
specific circumstances of each member of staff.

With all due respect for the allocation of powers as established by the decision of 3 May 2004,
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Parliament considers it desirable that the appropriate departments of DG Personnel should
compile the files relating to individual entitlements and check the relevance of the documents
submitted. After this has been done, Parliament may forward the whole file of the member of
staff concerned to his Group's AECE in order to enable him or her to take a final decision.
Concerning the implications of the decision of 31 March 2005 pursuant to which the
complainant’s place of origin was Athens

Pursuant to Article 2 of the General Implementing Provisions of this decision, the place of origin
is determined when an official takes up his appointment, taking account of his place of
recruitment or centre of interests, that is, the place where he retains family ties, patrimonial ties
or interests in the sphere of public life.

In this regard, the complainant submitted a certificate concerning property which he owns in the
town of R. in Greece. He also submitted a certificate from the commune of H. in Greece,
indicating that he and his wife exercised their electoral rights in that commune and that they
were permanently resident in the same commune at the home of the complainant's
mother-in-law. The complainant also submitted a civil status certificate. Parliament stated that,
in light of all these documents, the decision that the complainant's place of origin was Athens
seemed perfectly well founded.

Parliament then dealt with the place of recruitment of the complainant and hence his entitlement
to the expatriation, daily subsistence and installation allowances. Parliament stated that the
decision according to which the complainant’s place of origin was Athens had no influence on
the award of the daily subsistence and installation allowances.

As regards the complainant’s case, in accordance with Article 4 of Annex VIl of the Staff
Regulations and the interpretation of this provision by the Community Courts, Parliament had to
consider the complainant's circumstances during the five years which expired six months before
he took up his appointment. On the basis of this rule, Parliament calculated the relevant
five-year period as running from 14 August 1999 to 14 August 2004. Parliament stated that it
was entitled to consider that the documents concerning the complainant's place of work were
not conclusive and did not make it possible to exclude the possibility of his having lived in
Brussels.

As regards the evidence for his normal place of residence, the complainant did not submit any
documentary evidence concerning his domicile in Brussels since his arrival in Belgium. Nor did
he submit a lease or other invoices relating to the maintenance of a home either in Brussels or
in Athens. Accordingly, Parliament was entitled to consider the complainant’s file incomplete
and to take the view that, in light of the documents submitted, it was not possible to award him
an expatriation allowance. The same reasoning applied as regards the daily subsistence
allowances provided for in Annex VII, Article 10 and the installation allowance referred to in
Annex VI, Article 5.

Parliament’s Secretary-General had also specified the documents required in order to establish
the complainant’s individual entitlements. In this regard, the complainant had to supply a
residence certificate issued by the municipality where he resided in Belgium, with a record of the
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places where he had resided since entering Belgium, as well as his wife's employment contract.

Parliament stated that the complainant had finally provided the requested documents.
Parliament had received his residence certificate in January 2006, and had prepared a draft
decision for the AECE of his political group, establishing his place of recruitment as Athens.
The complainant's observations

No observations were received from the complainant by the date set for this purpose.

However, the complainant continued to send to the Ombudsman copies of the correspondence
he had with Parliament's services concerning the determination of his individual entitlements.

THE DECISION

1 The relevant facts and the scope of the Ombudsman’s inquiry

1.1 The complainant worked as a temporary agent for a political group of the European
Parliament. By Decision of 31 March 2005, the Authority Empowered to Conclude Contracts of
Employment (the "AECE"), namely, Mr B., a Member of the European Parliament, designated
for this purpose by the political group, determined that the complainant's place of origin was
Athens. This decision entered into force retroactively, as from 14 February 2005. Furthermore,
this decision was forwarded for implementation to the Individual Entitlements Unit of
Parliament's Directorate-General for Personnel ("DG Personnel") which, after having considered
the matter, took the view that (i) the determination of the places of recruitment and of origin was
a matter for itself to handle and, (ii) the complainant had not supplied all the supporting
documents normally required from all staff in order to demonstrate the location of their centre of
interests. On 4 April 2005, the Head of the Individual Entitlements Unit took a decision
designating Brussels as the place both of origin and of recruitment of the complainant when he
took up his appointment. In a letter of 21 April 2005, the Director-General of DG Personnel
informed the Secretary-General of the Political group that the AECE was not entitled to
determine the complainant's place of origin. He further pointed out that, pursuant to the decision
of Parliament's Bureau of 26 October 2004, the Head of the Individual Entitlements Unit had
been nominated as the Appointing Authority responsible for this determination. On 16 May
2005, the complainant lodged a complaint under Article 90(2) of the Staff Regulations against
Parliament's refusal to implement the decision adopted by the AECE of the Political group, fixing
Athens as his place of origin. On 13 June 2005, the complainant lodged a further complaint
under Article 90(2) of the Staff Regulations. In this further complainant, the complainant
challenged the decision adopted on 4 April 2005 by the Head of the Individual Rights Unit fixing
Brussels as his place of origin and recruitment, pursuant to which he was not eligible for the
expatriation, daily subsistence, and installation allowances. The complainant asked for
clarification of the allocation of powers between the political groups and Parliament's
administration; the revision of the decision establishing his individual rights; and the payment,
with late-payment interest, of the allowances to which he claimed to be entitled.

On 14 October 2005, Parliament’s Secretary-General replied to the complainant's two
complaints. The Secretary-General decided to annul the decision of 4 April 2005. However, the
Secretary-General also took the view that the complainant had not provided any of the
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supporting documents required to enable Parliament to determine his habitual place of
residence and that he was not entitled to late-payment interest.

1.2 In his complaint to the European Ombudsman, the complainant alleged that Parliament had
failed to implement the Decision of the AECE of 31 March 2005 fixing his place of origin as
Athens, as from 14 February 2005. The Ombudsman forwarded the complaint to Parliament for
an opinion.

1.3 On 31 March 2006, the complainant sent a letter to the Ombudsman in which he informed
him that Parliament had accepted that Athens was both his place of recruitment and his place of
origin. The complainant pointed out that, despite this fact, Parliament had asked him to send
additional documents in order for it to determine the appropriate daily subsistence and
installation allowances. In the complainant's view, he had already submitted all the relevant
documents. In his letter, the complainant requested the Ombudsman to ask Parliament to
proceed with the immediate settlement of the issues related to the daily subsistence and
installation allowances.

1.4 The Ombudsman considered that the complainant’s request raised new issues which were
not initially submitted in his complaint. In his reply of 12 April 2006, the Ombudsman therefore
invited the complainant to submit observations on Parliament's opinion. The Ombudsman
informed the complainant that he would decide on what further steps needed to be taken in this
case after having received Parliament's observations and on the basis of the information
contained in the complainant’s letter of 31 March 2006. The complainant did not make any
observations on Parliament’s opinion. However, he continued to send to the Ombudsman
copies of his correspondence with Parliament concerning the determination of his individual
entitlements.

1.5 The Ombudsman notes that it emerges from a letter of 4 July 2006, sent by DG Personnel
to the Vice-President of the political group, that Parliament had decided to grant the
complainant the daily subsistence allowance. It further emerges from an e-mail sent by
Parliament to the complainant on 31 August 2006 that it had decided to pay the complainant the
installation allowance. The Ombudsman also notes that it appears from the correspondence
submitted to him that the complainant had requested an exemption from VAT.

1.6 Before discussing the substance of the case, the Ombudsman considers it necessary to
ascertain the scope of the complainant’s allegation. On the basis of the complaint, the
Ombudsman considers that the complainant takes the view that, by acting as it did, Parliament
infringed the powers and prerogatives of the political groups with regard to the management of
their own staff. However, it cannot be excluded that the complainant also considered that, once
the decision on his place of origin had been taken by the AECE, Parliament should have
granted him the expatriation, daily subsistence, and installation allowances, without proceeding
to any further checks. The Ombudsman will therefore examine both aspects of the
complainant’s allegation.

1.7 The Ombudsman notes, however, that the complainant’s correspondence with Parliament
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also concerns an issue that had not been raised in the complaint or in the complainant's letter to
the Ombudsman of 31 March 2006, that is, his entitlement to an exemption from VAT. This
issue will therefore not be examined in the present decision.

2 Parliament’s alleged failure to implement the Decision of the AECE of 31 March 2005
fixing the complainant's place of origin as Athens

2.1 In his complaint, the complainant alleged that Parliament had failed to implement the
AECE’s Decision of 31 March 2005 fixing his place of origin as Athens, as from 14 February
2005.

2.2 In its opinion, Parliament referred to Article 4 of the amended Decision of the Bureau of 3
May 2004 (3) . Parliament stated that it clearly emerged from Article 4 that, as regards the
temporary staff referred to in Article 2(c) of the Conditions of Employment of Other Servants of
the European Communities ("CEOS"), the powers conferred on the AECE were to be exercised
by the authority designated for this purpose by each political group. Parliament’s
Secretary-General had therefore correctly decided to overturn the decision adopted on 4 April
2005 by the Head of the Individual Entitlements Unit establishing Brussels as the place of origin
and the place of recruitment of the complainant. It had to be pointed out, however, that, in the
interests of equal treatment of all officials and other staff, the individual entitlements of staff
recruited pursuant to Article 2(c) of the CEOS have, in practice, always been determined by
Parliament's administration. The preamble to the decision on delegating the powers of the
Appointing Authority adopted by the Bureau on 29 May 2002 (4) stated that the Secretariat
must have the power to take routine decisions and decisions on the rights and obligations of
these staff in order to ensure better administration, respect for legal certainty and equality of
treatment. Parliament further stated that it would seem contrary to the principles of equal
treatment and legal certainty that the political groups should be able to take decisions on the
individual entitlements of their staff without requiring the same supporting documents as the
administration. Parliament's administration is accustomed to dealing with all cases relating to
officials and is thus in a position to determine which documents may be useful in light of the
specific circumstances of each member of staff. Concerning the implications of the decision of
31 March 2005, Parliament stated that the decision pursuant to which the complainant’s place
of origin was Athens seemed perfectly well founded. As regards the complainant’s place of
recruitment and hence his entitlement to the expatriation, daily subsistence, and installation
allowances, Parliament stated that it was entitled to consider the complainant’s file as
incomplete. Parliament also stated that it was entitled to take the view that, in light of the
documents submitted by the complainant, it was not possible to award him these allowances.
Parliament’s Secretary-General had also specified the documents required in order to establish
the complainant’s individual entitlements. In this regard, the complainant had to supply a
residence certificate issued by the municipality where he resided in Belgium, with a record of the
places where he had resided since entering Belgium, as well as his wife's employment contract.
Parliament stated that the complainant had in the meantime provided these documents. His
residence certificate had been received by Parliament in January 2006, and a draft decision had
been prepared for the AECE of his political group, establishing his place of recruitment as
Athens.

2.4 No observations were received from the complainant within the deadline set for this
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purpose. However, the complainant continued to send to the Ombudsman copies of his
correspondence with Parliament's services concerning the determination of his individual
entitlements.

2.5 The Ombudsman notes that, pursuant to Article 2(c) of the CEOS, " [flor the purposes of
these conditions of employment, ‘temporary staff' means: (...) (c) staff, other than officials of the
Communities, engaged to assist (...) one of the political groups in the European Parlioment (...). "

The Ombudsman further notes that Article 4 of the Decision of the Bureau of the European
Parliament of 3 May 2004 states the following:

" [tlhe powers conferred on the AECE under the Conditions of Employment in respect of the
temporary staff referred to in Article 2(c) of the Conditions of Employment shall be exercised by
the authority designated by each political group, or, where no express decision has been taken
by a political group in this connection, the chairman of the group concerned (...) "

2.6 The Ombudsman considers that it emerges from the above that, in the complainant’s case,
the competent authority to determine his place of origin was the AECE, who was designated for
this purpose by the relevant political group, namely, Mr B.

2.7 The Ombudsman notes that, in its opinion, Parliament submitted a number of considerations
in order to support its view that the relevant departments of its DG Personnel should check the
relevant facts in each individual case before a decision is taken by the AECE of the political
group. In particular, Parliament referred to the need to ensure better administration, respect for
legal certainty and equality of treatment. The Ombudsman agrees that the approach proposed
by Parliament would indeed make good sense. In view of its vast experience in staff matters,
Parliament's DG Personnel would indeed appear to be best placed to carry out the necessary
checks. It should further be noted that Parliament is accountable for the use made of the funds
allocated to it, including the funds that are used for the purposes of the political groups, and that
it would therefore be reasonable for Parliament to maintain a certain control as regards
decisions in staff matters that have financial implications. The Ombudsman further considers
that an ex-ante verification concerning the personal entitlements of all staff by Parliament's
services, prior to the adoption of such decisions in staff matters by the AECE of the relevant
political group, would be in the interest of guaranteeing respect for the principles of equal
treatment and legal certainty.

2.8 It remains to be examined, however, whether there is a sufficient legal basis for Parliament's
verification of the relevant facts in each individual case before a decision is taken by the AECE
of the political group. The Ombudsman notes that Parliament does not deny that the decision
concerning the complainant’s place of origin was to be taken, pursuant to the terms of its
Decision of 3 May 2004, by the AECE of the relevant political group. It appears that Parliament
invokes four arguments to support its view that it nevertheless acted correctly. First , Parliament
refers to what appears to be its practice in the area concerned. According to Parliament, its
services have always determined the individual entittlements of temporary staff recruited under
Article 2(c) of the CEOS. The Ombudsman notes, however, that the Decision of 3 May 2004
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does not contain any provisions that would oblige the AECE of the relevant political group to
submit the matter to Parliament's services before deciding on the place of origin of such a
member of staff. In these circumstances, the Ombudsman is unable to see how Parliament
could have relied on such a practice in order to refuse to accept the AECE’s decision of 31
March 2005. Second , Parliament submits that it would be desirable that its services carry out an
ex-ante verification concerning the personal entitlements of all staff. The Ombudsman agrees
with this view. However, the Ombudsman is unable to see how the argument submitted by
Parliament could have entitled the latter to disregard the decision adopted by the AECE on 31
March 2005. Third , Parliament submits that the preamble to the Decision on the devolution of
the powers of the Appointing Authority adopted by the Bureau on 29 May 2002 envisaged that
Parliament's services should have the power to take 'routine' decisions and decisions as
regards staff matters. The Ombudsman is unable to verify this argument, since no copy of the
said decision was submitted to him. In any event, the Ombudsman notes that Article 13 of the
Decision of the Bureau of 3 May 2004 stipulates that this decision "cancels and replaces" the
Decision of 29 May 2002. The Ombudsman therefore considers that Parliament cannot rely on
the contents of the Decision of 29 May 2002 in the present case. Fourth , Parliament contends
that its approach ensures that the principles of equal treatment and legal certainty are
respected. In the Ombudsman's view, this argument would be convincing if it were established
that these principles could be guaranteed only if Parliament's services were able to intervene
before an AECE adopted a decision such as the one at issue in the present case. It appears
clear that Parliament's services have a vast experience in dealing with matters relating to the
personal entitlements of Parliament's members of staff. As mentioned above, it would therefore
clearly be useful if they were to examine, as regards each and every member of staff, whether
an entitlement to a certain allowance existed. The Ombudsman considers, however, that
Parliament has not established that the intervention of its services is indispensable in order to
achieve the aims to which Parliament has referred. This is confirmed by the fact that Parliament
ultimately accepted that the Decision of the AECE of 31 March 2005 concerning the
complainant was correct.

Parliament is obviously free to amend the rules it has adopted in the area concerned. The
Ombudsman considers, however, that as long as no such amendment has taken place, and in
the absence of convincing arguments to suggest otherwise, Parliament has to respect the rules
it has itself adopted.

2.9 The Ombudsman therefore considers that Parliament's initial disregard for the decision
adopted by the AECE on 31 March 2005 was not in conformity with Parliament's own rules and
constituted an infringement of the powers and prerogatives of the political groups with regard to
the management of their own staff. However, given that the decision of 4 April 2005 of the Head
of the Individual Entitlements Unit was annulled on 14 October 2005 by Parliament’s
Secretary-General, the Ombudsman considers that there appear to be no grounds for further
inquiries into this aspect of the complainant’s allegation. It appears nevertheless useful to make
a further remark in this context.

2.10 The position adopted by Parliament would have to be regarded as being clearly correct if
the complainant’s allegation were to be understood as meaning that Parliament should have
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granted him the expatriation, daily subsistence, and installation allowances without conducting
any further checks after the AECE had adopted the decision of 31 March 2005. As the
Secretary-General explained in his letter of 14 October 2005 and as Parliament reiterated in its
opinion on the present complaint, the AECE's decision that the complainant’s place of origin
was Athens was not sufficient to establish that the complainant was entitled to the said
allowances. Such entitlement only existed if all the relevant conditions set out in the Staff
Regulations were fulfilled. Parliament's decision concerning this issue is therefore clearly
correct.

2.11 From the further correspondence, it appears that Parliament has in the meantime decided
on the complainant's requests to be granted the said allowances. Should the complainant be
dissatisfied with any of the Parliament’s relevant decisions, he is of course free to submit a new
complaint to the Ombudsman, after having exhausted internal remedies.

3 Conclusion

On the basis of the Ombudsman's inquiries into this complaint, there appear to be no grounds
for further inquiries. The Ombudsman therefore closes the case.

The President of Parliament will also be informed of this decision.

FURTHER REMARK

The Ombudsman notes that the 3 May 2004 Decision of the Bureau of the European Parliament
provides for a distribution of powers between the AECE and Parliament’s Secretariat. Pursuant
to these rules, in the case of the temporary staff referred to in Article 2(c) of the CEOS, the
powers conferred on the AECE under the CEOS shall be exercised by the authority designated
for this purpose by each political group.

The Ombudsman notes, however, that it appears to emerge from Parliament's opinion that, in
practice, Parliament’s services intervene in order to determine which documents are to be
submitted in light of the specific circumstances of each member of staff and to check their
validity prior to the adoption of the definitive decision by the AECE of the relevant political

group.
This intervention is certainly beneficial. However, the Ombudsman is of the view that it would be
most useful if Parliament could consider amending the rules in force in order to take due

account of this practice.

Yours sincerely,

P. Nikiforos DIAMANDOUROS

(1) Decision amended by means of Bureau Decision of 26 October 2004.
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(2) No further information was provided as regards this decision.

(3) Decision of Parliament’s Bureau entitled " Devolution of the powers of the Appointing
Authority and of the Authority Empowered to conclude Contracts of Employments (AECE) "

(4) No further information was provided as regards this decision.
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