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Evropsky verejny
ochrance prav

Afgorelse i sag 1252/2005/GG - ZruSeni financovani
normalizac¢nich praci

Rozhodnuti
Pripad 1252/2005/GG - Otevieno dne 03/05/2005 - Rozhodnuti ze dne 01/06/2006

Ve smlouvé podepsané v roce 1991 se Komise zavazala k poskytnuti finanéni podpory
Evropskému vyboru pro normalizaci (CEN) za vypracovani urcitych evropskych norem.
Stézovatele, némeckého odbornika, jmenoval jeden ze subdodavateld CEN, ktery mél provést
urcité zkousky pro evropskou normu, vedoucim projektu.

V kvétnu/Cervnu 2002 podepsaly Komise a CEN dodatek ke smlouvé, jimz financovani projektu
ukongily.

StéZovatel tvrdil, Ze rozhodnuti Komise zrusit financovani bylo nespravné a nespravedlivé.
Pozadoval, aby Komise uhradila CEN nezaplacenou ¢astku, aby zu¢astnéné instituce a osoby
mohly dostat za svou praci zaplaceno.

Komise upozornila na to, Ze postup normaliza¢nich praci na zakladé fady dohod byl pomaly a
neuspokojivy. V souladu se zasadou spravného finanéniho Fizeni byly tudiz tyto smlouvy po
konzultaci s dodavateli ukon&eny. Komise nenesla odpovédnost za Zadné subdodavatelské
smlouvy. CEN byl povinen kazdého zu¢astnéného aktéra informovat o planovaném ukoncéeni a
vyfidit s Komisi v8echny zbyvajici Zadosti o platby jesté pfed ukonéenim smlouvy. Komise
pokladala své pravni zavazky za fadné spinéné.

Vefejny ochrance prav rovnéz vyzval Komisi, aby mu poskytla stanovisko ohledné tvrzeni
stéZovatele o nespravedinosti rozhodnuti. V této souvislosti vefejny ochrance prav poznamenal,
Ze prislusna korespondence nedala odpovéd na otazku, zda Komise upozornila pfedem na svdj
zameér smlouvu ukongit.

Komise konstatovala, Ze ze zapisu z jejich jednani s dodavateli jasné vyplyva, Ze pokud by
nebyly dodrzovany dohodnuté harmonogramy, mohla by financovani kdykoli zrusit. Nebylo
zadného dlvodu, pro¢ davat CEN dal$i upozornéni. Pokud jde o otazku, zda bylo rozhodnuti
vUci stézovateli nespravedlivé, zdlraznila Komise, ze s nim nikdy nebyla ve smluvnim vztahu.

K tvrzeni stéZovatele, Zze rozhodnuti Komise bylo nezakonné, vefejny ochrance prav
poznamenal, Ze sté€Zovatel nezpochybnil tvrzeni Komise, Ze smlouva byla ukonena na zakladé
spole¢né dohody CEN a Komise. Dospél k nazoru, ze tvrzeni stéZovatele neni opodstatnéné.
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Pokud jde o udajnou nespravedinost, vefejny ochrance prav konstatoval, Ze stéZovatel dokoncil
svou praci do doby, kdy bylo rozhodnuto o zruSeni financovani. Bylo tudiz pochopitelné, ze
rozhodnuti Komise nesl nelibé. Argument Komise, ze nebylo Zadného divodu pro dalsi
upozornéni, byl podle vseho divodny. Vefejny ochrance prav se domniva, Zze Komisi nelze
pri¢itat odpovédnost za rozhodnuti CEN, Ze nevznese Zadny poZadavek na platbu za praci
stézovatele. Pfipad uzavrel s konstatovanim, ze nedoslo k nespravnému urednimu postupu.

Strasbourg, 1 June 2006
Dear Mr S.,

On 23 March 2005, you made a complaint to the European Ombudsman against the European
Commission concerning a project for which the latter had allocated funds.

On 3 May 2005, | forwarded the complaint to the President of the Commission. The Commission
sent its opinion on 2 September 2005. | forwarded it to you on 5 September 2005 with an
invitation to make observations, if you so wished, by 15 October 2005 at the latest. No
observations were received from you by that date.

On 3 November 2005, | asked the Commission for a supplementary opinion and for further
information in relation to your case. You were informed accordingly the same day.

On 7 December 2005, you submitted further information to me.

The Commission sent its reply to my request for a supplementary opinion and for further
information on 10 January 2006. | forwarded it to you on 13 January 2006 with an invitation to
make observations, if you so wished, by 28 February 2006 at the latest. No observations were
received from you by that date.

I am writing now to let you know the results of the inquiries that have been made.

THE COMPLAINT

Background

On 25 January 2005, the complainant, a German expert, submitted a complaint to the European
Ombudsman (complaint 382/2005/GG) against the European Commission concerning a project
that had been proposed by CEN (the "Comité Européen de Normalisation") and for which the
Commission had allocated funds. Given that the complainant had failed to provide enough
information to make it possible to examine the case, the Ombudsman informed the complainant,
by letter of 9 February 2005, that there were insufficient grounds for an inquiry.

The present complaint

On 21 March 2005, the complainant renewed his complaint, submitting complementary
information on his case. The case was therefore registered as a new complaint (complaint
1252/2005/GG).
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According to the information provided by the complainant, the relevant facts are, in summary, as
follows:

On the basis of Directive 89/106/EEC of the Council of 21 December 1988 on the approximation
of laws, regulations and administrative provisions of the Member States relating to construction
products (OJ 1989 L 40, p. 12), EU norms need to be established for building materials. The
Commission has entrusted this task to CEN which, in turn, delegates the relevant tasks to
Technical Committees ("TCs"). The work as such is carried out by Working Groups ("WGs"),
which can establish ad hoc groups or project groups.

TC 134 was dealing with "Resilient, Textile and Laminate Floor Coverings". The secretariat of
TC 134 was entrusted by CEN to the British Standards Institution ("BSI").

In 1997, TC 134 set up the project group "Experimental Work" to carry out experimental work on
abrasion/wear tests and on the development of a method for the determination of slipperiness.
The complainant was appointed as the leader of this project group.

Taking account of a subsequent amendment, the costs arising from the project were to be
reimbursed in three steps, step 0 (30 %, to be paid at the commencement), step 1 (25 %, to be
paid upon submission of the interim reports) and step 2 (45 %, to be paid upon submission of
the final report).

In November 2001, the Commission decided to cancel any further funding. The remaining 45 %
of the costs (a total amount of EUR 99 347.72) were thus not paid. The Commission's decision
was taken on the grounds that the work had not been ready at the date envisaged. The
complainant only learnt of the Commission's decision in 2002.

Various efforts undertaken by CEN and the complainant (starting with a letter sent by CEN on
27 November 2002) were unsuccessful.

In his complaint to the Ombudsman, the complainant essentially alleged that the Commission's
decision to cancel its funding had been incorrect and unfair. He claimed that the Commission
should forward the outstanding amount to CEN in order to allow the bodies and persons
involved to be paid for their work.

THE INQUIRY

The Commission's opinion

In its opinion, the Commission made the following comments:

As regards the facts

CEN, one of the three European Standardisation Organisations ("ESOs"), is an autonomous
private body under Belgian law, with which the Commission has maintained a working
relationship over many years with a view to the drafting of voluntary standards aimed at
supporting European policies. The members of CEN are the national standards bodies.
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The project referred to by the complainant was intended to receive financial support from the
Commission for the drawing up of defined European standards as indicated in mandate
BC/CEN/91-06 (the "agreement"), which had been signed on 8 December 1991.

According to this agreement, CEN would follow the agreed work programme and report to the
Commission on its progress. Payments were to be made only to the contractor (CEN), who
could appoint various national standards bodies to execute defined tasks in relation to the
mandate, organised in TCs. Accordingly, BSI had been designated by CEN to ensure
secretariat tasks in the execution of the project. BSI had set up the project group "Experimental
Work", appointing the complainant as project leader to carry out round robin tests in support of
the drafting of a defined European standard ("EN 13893").

In November 2001, the Commission made an assessment of all pending projects. As far as the
agreement in question was concerned, the target date for the adoption of the standards had
been December 1994. In view of the delay that had occurred, the Commission sent, on 19
November 2001, a proposal to CEN to terminate the agreement.

By letter of 29 November 2001, CEN acknowledged the Commission's intention to de-commit
the agreement and proposed to enter into a new agreement to fund the last two steps of the
work. CEN also remarked that the draft standard was subsequently to be put to formal vote in
the CEN system.

On 21 May 2002, CEN signed Addendum n o 2 to the agreement, terminating the financing of
the two remaining steps (ratification and implementation) of the work items that had not been
realised. The Commission signed this Addendum on 5 June 2002. The agreement was thus
legally terminated.

On 20 November 2002, CEN published standard "EN 13893". By doing so, CEN had
accomplished the task which had been the subject of the financing. However, this was done
more than five months after the termination of the agreement.

As regards the complaint

In the period from 2000 until 2002, the Commission had been confronted with a large number of
open agreements with the ESOs where financial commitments had not been kept due to the
slow and unsatisfactory progress of the standardisation work. In accordance with the principle of
sound financial management, the Commission therefore proceeded to terminate these
agreements in consultation with the contractor and, moreover, with the latter's agreement as to
the date of termination.

As in all other grant agreements in the area of standardisation during this time, the contractor
was responsible for reporting back to the Commission on the progress of the work and for
informing the Commission of any delays or other problems. If any tasks were sub-contracted
outside CEN, the latter still retained the responsibility for the execution of these tasks.
Consequently, the Commission was not responsible for any sub-contracting agreements that
CEN had made and could not be made responsible for liaising or communicating with such
sub-contractors.
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CEN had been consulted by the Commission on the termination of the agreement on 19
November 2001 and the usual practice for CEN was to inform the TCs and national standards
bodies about the termination. CEN was therefore in a position to inform each actor involved
about the planned termination in a timely fashion, assess the work actually executed until the
date when the Commission requested termination and address any remaining payment
requests to the Commission for payment before the signature of Addendum n o 2. The
Commission could not be held responsible for the timeliness and adequacy of communication
between CEN, its UK member BSI and their external sub-contractors. Only CEN was
responsible for communicating with its TCs and their national members.

In the absence of any notification from CEN that the work of the TC had been fully
accomplished, and in the absence of a payment request prior to the termination agreement, the
Commission had signed the Addendum and thus legally terminated its commitment to provide
funding. Because of the unsuccessful execution of the terminated agreement, the Commission
had not accepted a renewal of the agreement as requested by CEN by letter of 27 November
2002.

Conclusion

In view of the above, the Commission considered that it had fully honoured its legal obligations
in this case.

The complainant’'s observations

No observations were received from the complainant.

Further inquiries

In his letter opening the present inquiry, the Ombudsman informed the Commission that the
complainant alleged that the Commission's decision to cancel its funding was incorrect and
unfair. However, upon careful examination of the opinion, it appeared that the Commission had
only examined the question as to whether its decision was correct. It thus emerged that further
inquiries were necessary.

The request for a supplementary opinion and for further information

On 3 November 2005, the Ombudsman therefore asked the Commission to provide him with a
supplementary opinion on the complainant's allegation that the relevant decision was unfair.

In this context, the Ombudsman invited the Commission to consider the following facts:

- In its letter to CEN of 19 November 2001, the Commission noted that serious delays as
regards the standardisation work financed by the EU had occurred. It seemed that the delay
had amounted to more than 70 months in the present case. However, the letter did not mention
that the Commission had given prior warning of its intention to terminate the relevant agreement
to CEN.

- In its reply of 29 November 2001, CEN had pointed out that the relevant work item was
progressing satisfactorily, that a new voucher was therefore requested to be opened for it and
that the relevant proposal had been submitted for the 'Formal Vote' in September 2001.
However, there was nothing in the file to show if and how the Commission had taken these
arguments into account.

The Ombudsman also asked the Commission to provide him with information (including copies
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of any replies that had been sent) as to how the Commission had dealt with the request made
by CEN o n 27 November 2002 that the Commission should review its decision to cancel the
remaining funding for the work concerned.

The complainant's letter of 7 December 2005

On 7 December 2005, the complainant wrote to thank the Ombudsman for pursuing his case.
The complainant stressed that he had not been informed that the grant was to be cancelled. He
further submitted that the relevant work had been completed before the end of 2001.

The Commission's reply to the Ombudsman's letter

In its reply to the Ombudsman's request for a supplementary opinion and for further information,
the Commission made the following comments:

During 2001, the Commission had systematically reviewed, in close consultation with the three
ESOs, all contracts dating back to 1987 that were still open and had taken action to close the
contracts with unacceptably long delays. This exercise was intended to implement the
Commission's policy of bringing the situation regarding outstanding commitments under control
and of putting an end to commitments that were outstanding for an unacceptably long time.

At an operational level, sector-specific review meetings had been held with the ESOs in
2000-2001. The minutes of these meetings clearly pointed out that the Commission could
cancel the funding at any time if the agreed timetables were not respected. The minutes of
these meetings had always been communicated to the ESOs. Particular reference was made to
the minutes of a review meeting held on 1 February 2001 during which the agreement in
question in the present case had been discussed. There was no reason why any further
warning should have been issued to CEN.

Setting up a new order voucher immediately after having decommitted a previous one on the
same subject, as suggested in CEN's letter of 29 November 2001, would only have been
possible under restricted conditions, in particular with regard to important work to be carried out
after the signature of such an order voucher. However, the circumstances communicated at that
stage by CEN could not be considered as sufficient in this context. CEN's statement had to be
understood as meaning that the main technical work had been carried out but that the
processing of the procedure for the final work was still to be done. Until the moment the
termination agreement was signed, CEN had not provided the Commission with any information
on open invoices including those concerning the work of the complainant. The fact that CEN did
not come back to the issue in its letter of 21 May 2002 confirmed its acceptance of the
unconditional termination of the relevant agreement.

As regards the question whether the Commission's decision was unfair with regard to the
complainant, it should be pointed out that the Commission had never been in a contractual
relationship with the complainant.

The Commission regretted not being in possession of written information concerning CEN's
letter of 27 November 2002. It confirmed, however, that it did take note of CEN's request but
considered that it could not be satisfied. Opening a new commitment would not have been
compatible with the Financial Regulation since the standard had been adopted in July 2002 and
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published in November 2002. It would have been impossible to make a commitment with
retroactive effect.

The complainant's observations

The Commission's reply was forwarded to the complainant for his observations. However, no
observations were received from the complainant.

THE DECISION

1 Allegedly incorrect and unfair decision to cancel funding

1.1 The Ombudsman’s notes that the facts that gave rise to the complaint are as follows. In an
agreement which was signed in 1991, the European Commission committed itself to providing
financial support to CEN, one of the three European Standardisation Organisations ("ESOs"),
for drawing up certain European standards. CEN delegated this task to Technical Committees
("TCs"). TC 134 dealt with "Resilient, Textile and Laminate Floor Coverings". The secretariat of
TC 134 had been entrusted by CEN to the British Standards Institution ("BSI"). BSI had set up
the project group "Experimental Work", appointing the complainant, a German expert, as project
leader to carry out round robin tests in support of the drafting of a defined European standard
("EN 13893"). Taking account of a subsequent amendment, the costs arising from the project
were to be reimbursed in three steps.

In November 2001, the Commission made an assessment of all pending projects. As far as the
agreement in question was concerned, the target date for the adoption of the standards had
been December 1994. In view of the delay that had occurred, the Commission sent, on 19
November 2001, a proposal to CEN to terminate the agreement. By letter of 29 November
2001, CEN acknowledged the Commission's intention and proposed to enter into a new
agreement to fund the last two steps of the work. CEN also remarked that the draft standard
was going to be put to formal vote in the CEN system later.

On 21 May 2002, the Secretary-General of CEN signed Addendum n o 2 to the agreement,
terminating the financing of the two remaining steps (ratification and implementation) of the work
items that had not been realised. The Commission signed this Addendum on 5 June 2002.

On 20 November 2002, CEN published standard "EN 13893".

1.2 In his complaint to the European Ombudsman, the complainant essentially alleged that the
Commission's decision to cancel its funding had been incorrect and unfair. He claimed that the
Commission should forward the outstanding amount to CEN in order to allow the bodies and
persons involved to be paid for their work.

1.3 In its opinion, the Commission pointed out that from 2000 until 2002, it had been confronted
with a large number of open agreements with the ESOs where financial commitments had not
been kept due to the slow and unsatisfactory progress of the standardisation work. In
accordance with the principle of sound financial management, the Commission had therefore
proceeded to terminate these agreements, in consultation with the contractor and with the
latter's agreement as to the date of termination. The Commission further stressed that, as in all
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other grant agreements in the area of standardisation during this time, the contractor (CEN) had
been responsible for reporting back to the Commission on the progress of the work and for
informing the Commission of any delays or other problems. Consequently, the Commission was
not responsible for any sub-contracting agreements that CEN had made and could not be made
responsible for liaising or communicating with such sub-contractors.

The Commission pointed out that it had consulted CEN on the termination of the agreement on
19 November 2001 and that the usual practice for CEN was to inform the TCs and national
standards bodies about the termination. According to the Commission, CEN had therefore been
in a position to inform each actor involved about the planned termination in a timely fashion,
assess the work actually executed until the date when the Commission requested termination
and address any remaining payment requests to the Commission for payment before the
signature of the addendum terminating the agreement. In the absence of any natification from
CEN that the work of the TC had been fully accomplished, and in the absence of a payment
request prior to the termination agreement, the Commission had signed the Addendum and thus
legally terminated its commitment to provide funding. Because of the unsuccessful execution of
the terminated agreement, the Commission had not accepted a renewal of the agreement as
requested by CEN by letter of 27 November 2002.

The Commission noted that CEN had published standard "EN 13893" on 20 November 2002
and had thus accomplished the task which had been the subject of the financing. However, this
was done more than five months after the termination of the agreement.

In view of the above, the Commission considered that it had fully honoured its legal obligations
in this case.

1.4 No observations were received from the complainant by the date set for this purpose.

1.5 The Ombudsman noted that, whereas the complainant had alleged that the Commission's
decision to cancel its funding was incorrect and unfair, the Commission's opinion dealt only with
the question as to whether its decision was correct. On 3 November 2005, the Ombudsman
therefore invited the Commission to provide him with an opinion on the allegation that its
decision had been unfair. In this context, the Ombudsman noted (1) that the Commission's letter
to CEN of 19 November 2001 did not mention that the Commission had given prior warning of
its intention to terminate the relevant agreement and (2) that whereas, in its reply of 29
November 2001, CEN had pointed out that the relevant work item was progressing
satisfactorily, that a new voucher was therefore requested to be opened for it and that the
relevant proposal had been submitted for the 'Formal Vote' in September 2001, there was
nothing in the file to show if and how the Commission had taken these arguments into account.
The Ombudsman also asked the Commission as to how it had dealt with the request made by
CEN o n 27 November 2002 that the Commission should review its decision to cancel the
remaining funding for the work concerned.

1.6 In a letter sent o n 7 December 2005, the complainant stressed that he had not been
informed that the grant was to be cancelled. He further submitted that the relevant work had
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been completed before the end of 2001.

1.7 In its reply to the Ombudsman's request for a supplementary opinion and for further
information, the Commission pointed out that sector-specific review meetings had been held
with the ESOs in 2000-2001. The minutes of these meetings clearly pointed out that the
Commission could cancel the funding at any time if the agreed timetables were not respected.
The Commission referred, in particular, to the minutes of a review meeting held on 1 February
2001 during which the agreement in question in the present case had been discussed.
According to the Commission, there was no reason why any further warning should have been
issued to CEN.

The Commission submitted that setting up a new order voucher immediately after having
decommitted a previous one on the same subject, as suggested in CEN's letter of 29 November
2001, would only have been possible under restricted conditions, in particular with regard to
important work to be carried out after the signature of such an order voucher. However, the
circumstances communicated at that stage by CEN could not be considered as sufficient in this
context. The Commission added that until the moment the termination agreement was signed,
CEN had not provided the Commission with any information on open invoices including those
concerning the work of the complainant. In the Commission's view, the fact that CEN did not
come back to the issue in its letter of 21 May 2002 confirmed its acceptance of the
unconditional termination of the relevant agreement.

As regards the question whether the decision was unfair with regard to the complainant, the
Commission further stressed that it had never been in a contractual relationship with the
complainant.

The Commission submitted that it had taken note of CEN's request of 27 November 2002 but
considered that it could not be satisfied. According to the Commission, opening a new
commitment would not have been compatible with the Financial Regulation since the standard
had been adopted in July 2002 and published in November 2002. It would have been
impossible to make a commitment with retroactive effect.

1.8 The Commission's reply was forwarded to the complainant for his observations. No
observations were received from the complainant.

1.9 As regards the complainant's allegation that the Commission's decision to cancel its funding
was illegal, the Ombudsman notes that the legal basis of this funding was an agreement
concluded in 1991 between the Commission and CEN. The complainant has not disputed the
Commission's argument that this agreement was terminated by CEN and the Commission by
common agreement in May/June 2002. In these circumstances, the Ombudsman takes the view
that the complainant has not established his allegation that the Commission acted illegally when
deciding to cancel its funding.

1.10 As regards the complainant's allegation that the Commission's decision to cancel its
funding was unfair, the Ombudsman notes that it seems that the work to be carried out by the
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complainant was completed by the time the decision to cancel the funding was taken. It is
therefore understandable that the complainant is displeased with the Commission's decision.
However, regard should be had to the fact that the Commission was in a contractual relationship
not with the complainant, but with CEN. In this respect, the complainant has not disputed the
Commission's argument that CEN's obligations were only fulfilled once standard "EN 13893"
had been published and that this had not been done by the time the agreement was terminated.
Nor has the complainant challenged the Commission's view that a considerable delay (more
than 70 months) had occurred as regards the work to be carried out under the agreement. The
Commission has further argued that its decision to terminate agreements with the ESOs, where
financial commitments had not been kept, due to the slow and unsatisfactory progress of
standardisation work, was in accordance with the principle of sound financial management. The
Ombudsman considers this to be a valid argument. In view of these circumstances, the
Ombudsman takes the view that the Commission's decision to cancel its funding was not unfair
in itself.

1.11 As regards the way in which the cancellation was carried out, the Ombudsman notes that
the Commission's letter of 19 November 2001 proposing to terminate the agreement did not
refer to any prior warning having been given. However, in reply to a question put to it by the
Ombudsman, the Commission explained that sector-specific meetings were held with the ESOs
in 2000-2001 and that the minutes of these meetings clearly pointed out that the Commission
could cancel the funding at any time if the agreed timetables were not respected. The
Ombudsman notes that such a warning was also included in the minutes of a review meeting
held on 1 February 2001 during which the agreement in question in the present case was
discussed. In these circumstances, the Commission's view that there was no reason why any
further warning should have been issued to CEN appears to be reasonable.

1.12 The Ombudsman further notes that the Addendum cancelling the funding was only signed
in May/June 2002. As the Commission has correctly observed, CEN was therefore in a position
to inform each actor involved about the planned termination in a timely fashion, assess the work
actually executed until the date when the Commission requested termination and address any
remaining payment requests to the Commission for payment before the signature of the
Addendum terminating the agreement. The Ombudsman considers that the Commission cannot
be held responsible for CEN's decision not to submit such a payment request as regards the
work carried out by the complainant.

1.13 The fact that the Commission decided not to accept CEN's request of 27 November 2002
that it should enter into a new commitment as regards the funding of the work carried out by the
complainant is not immediately relevant for the assessment of the Commission's decision to
cancel the funding. However, the Ombudsman considers it useful to note that the Commission's
argument, that, in the light of the relevant rules, it would have been impossible to make such a
commitment with retroactive effect, does not appear to be unreasonable.

1.14 In view of the above, the Ombudsman takes the view that the complainant has not
established his allegation that the Commission acted unfairly when deciding to cancel its
funding.
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2 Conclusion
On the basis of the Ombudsman's inquiries into this complaint, there appears to have been no
maladministration by the Commission. The Ombudsman therefore closes the case.

The President of the Commission will also be informed of this decision.

Yours sincerely,

P. Nikiforos DIAMANDOUROS
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