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Evropsky verejny
ochrance prav

Afgorelse i sag 3133/2004/JMA - Hodnoceni

Spanélskych pravnich predpisu tykajicich se vysilani

Lepo_rtg'\ii z byc¢ich zapasu vyhotovené evropskou
omisi

Rozhodnuti
Pripad 3133/2004/JMA - Otevieno dne 21/12/2004 - Rozhodnuti ze dne 12/01/2006

StiZnost se tykala rozhodnuti Komise uzavfit formalni stiznost, v niz stéZovatel tvrdil, Ze
Spanélsky pravni pfedpis o provadéni smérnice 89/552/EHS [1] , konkrétné zakon 22/1999,
neobsahuje povinnost ve smyslu ¢lanku 22 smérnice, podle néhoz by televizni vysilani nemélo
zahrnovat Zadny pofad, ktery by mohl vazné poskodit télesny, dusevni nebo moraini vyvoj déti
a mladistvych, zejména takové porady, které obsahuji bezdtvodné nasili, jako jsou dle nazoru
stéZovatele byci zapasy.

Komise argumentovala tim, Ze vSechny povinnosti smérnice byly spravné transponovany
zdkonem 22/1999 a Ze ¢lanek 17 tohoto zakona plné odrazi povinnosti stanovené v ¢lanku 22
smérnice. Vyslovila nazor, Zze ackoli $panélsky pravni pfedpis neobsahuje odkaz na
bezdivodné nasili, byl tento pojem, jakoz i pornografie, ve smérnici uveden pouze pro ilustraci
obsahu televizniho pofadu, ktery by mohl vazné poskodit vyvoj déti a mladistvych. Dle nazoru
Komise vSak neni oblast plsobnosti tohoto ustanoveni omezena na tyto dva konkrétni aspekty,
ale mohla by zahrnovat i dalsi situace.

Vefejny ochrance prav uvedl, ze ¢lanek 22 smérnice vyslovné zakazuje ¢lenskym statum, aby
subjektiim televizniho vysilani ve své pusobnosti povolily vysilani televiznich pofadd, které by
mohly vazné poskodit vyvoj déti a mladistvych. Smérnice vSak neobsahuje definici konkrétnich
typl pofadu, které by ¢lenské staty mély povazovat za porady poskozujici vyvoj déti a
mladistvych, i kdyz zmifiuje pofady obsahujici pornografii nebo bezdlvodné nasili jako pfiklady,
které patfi do této kategorie. S odvolanim na €l. 249 odst. 3 Smlouvy o ES a judikaturu soudt
Spolecenstvi vefejny ochrance prav konstatoval, Ze transpozice smérnice do vnitrostatniho
prava nevyzaduje, aby ustanoveni smérnice byla uzakoné&na v konkrétnim vyslovném pravnim
ustanoveni vnitrostatniho prava pfesné tymiz slovy, jelikoz obecny pravni kontext mlize byt
dostacujici, pokud skute¢né zajistuje pIné uplatfiovani smérnice jasnym a pfesnym zplsobem.

Vefejny ochrance prav uved|, Ze Clanek 22 smérnice a ustanoveni, kterym se provadi do
Spanélského prava, konkrétné ¢lanek 17 zakona 22/1999, byly témér totozné pouze s tou
vyjimkou, Ze Spanélsky zakon nezmiriuje konkrétné porady, které zahrnuji pornografii nebo
bezdlvodné nasili. Jak je uvedeno v analyze Komise o pfiméfenosti této transpozice, jakykoli
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porad obsahujici pornografii nebo bezdlvodné nasili by jisté poskodil vyvoj déti a mladistvych,
a spadal by tudiz do oblasti plsobnosti Spanélského provadéciho ustanoveni. S ohledem na
znéni a rozsah vyse uvedenych ustanoveni povazoval vefejny ochrance prav stanovisko
Komise za odlvodnéné. Vefejny ochrance prav tudiz dospél k zavéru, ze rozhodnuti Komise
nezahajovat soudni fizeni pro poruseni povinnosti proti Spanélskym organiim a v souladu s tim i
ukongit formalni stiznost podanou stéZovatelem bylo odivodnéné.

[1]1 Smérnice Rady 89/552/EHS ze dne 3. fijna 1989 o koordinaci nékterych pravnich a
spravnich predpist &lenskych statd upravujicich provozovani televizniho vysilani, Uf. vést. 1989
L 298, s. 23.

Strasbourg, 12 January 2006
Dear Mr C.,

On 18 October 2004, you lodged a complaint with the European Ombudsman against the
European Commission, on behalf of the organisation “Asociacién Nacional para la Proteccién y
el Bienestar de los Animales”’(ANPBA). Your complaint concerned the alleged failure on the part
of the Commission to consider properly the allegations made in a formal complaint you had
lodged with that institution and which had been registered under file number 2003/5164.

On 21 December 2004, | informed the President of the Commission of this complaint and |
asked him to submit an opinion. On 1 April 2005, the Commission sent me its opinion, which |
forwarded to you with an invitation to make observations. On 31 May 2005, you sent me your
observations.

| am writing now to let you know the results of the inquiries that have been made. | apologise for
the length of time it has taken to deal with the case.

To avoid misunderstanding, it is important to recall that the EC Treaty empowers the European
Ombudsman to inquire into possible instances of maladministration only in the activities of
Community institutions and bodies. The Statute of the European Ombudsman specifically
provides that no action by any other authority or person may be the subject of a complaint to the
Ombudsman.

The Ombudsman's inquiries into your complaint have therefore been directed towards
examining whether there has been maladministration in the activities of the European
Commission.

THE COMPLAINT

The facts of the case according to the complainant are, in summary, as follows:
Complaint 1770/2004//MA
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On 9 June 2004, the complainant had lodged a previous complaint with the European
Ombudsman, which was registered under file number 1770/2004/JMA. In his complaint, the
complainant explained that, on 16 October 2003, he had submitted a complaint to Mrs Vivian
Reding, Commissioner responsible for culture, on behalf of the organisation “Asociacion
Nacional para la Proteccion y el Bienestar de los Animales”’(ANPBA). In his complaint, the
complainant alleged that the Spanish authorities were allowing bullfighting shows to be
broadcast at times when children were likely to be watching television, in violation of Council
Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions laid down by
Law, Regulation or Administrative Action in Member States concerning the pursuit of television
broadcasting activities (1) [“Directive 89/552/EEC”]. The complainant referred to the obligations
enshrined in Article 22 of the Directive which requires Member States to take measures to
ensure that television broadcasts do not include programmes which might seriously impair the
physical, mental or moral development of minors, in particular those that involve gratuitous
violence. This ban also extends to other programmes which are likely to impair the development
of minors, except where it is ensured that minors in the area of transmission will not normally
hear or see such broadcasts. The complainant noted that, following an amendment of the
original Spanish rules implementing the Directive -Statute 22/1999, which modified Statute
25/1994- the applicable Spanish rules do not make any explicit reference to gratuitous violence.

Following Mrs Reding's reply of 28 October 2003, the Commission's Secretariat-General
informed the complainant on 17 November 2003 that his complaint had been registered under
file number 2003/5164. On 18 March 2004, the complainant sent a letter to the Commission
containing additional information. He did not receive an acknowledgement of receipt of this
letter. Having learnt that the Spanish authorities were asking the Commission not to pursue its
inquiry into the complaint, the complainant wrote to the institution on 16 April 2004. In the
absence of a reply to his e-mail to the Commission's Secretariat-General, the complainant
lodged a complaint with the Ombudsman in which he alleged that the Commission had failed to
reply to his requests for information concerning the handling of his complaint.

In view of the nature of the problem, the Ombudsman informally contacted the responsible
Commission services which, on 29 June 2004, informed him that a reply had been sent to the
complainant on 28 June 2004. The Ombudsman therefore considered that the Commission had
taken steps to settle the matter, and closed the case on 20 July 2004.

Complaint 3133/2004/|MA

On 18 October 2004, the complainant wrote again to the Ombudsman. In this letter, he
explained that, on 28 June 2004, the Commission had asked him to submit any supporting
evidence he might have, so that its services could review all available information and take a
final decision on the case. The complainant responded to this request by letter of 22 July 2004.
On 20 August 2004, the Commission informed him by letter that it did not consider the situation
to be contrary to EU law. The Commission’s letter, signed by Mr van der Pas, Director-General
for Education, stated that the Spanish authorities had justified the broadcast of bullfighting
shows on the grounds that events of this type were part of the Spanish cultural tradition. The
Commission considered that this explanation was reasonable, since the cultural exception was
recognised in Article 151 EC and in the pertinent recitals to Directive 89/552/EEC. As regards
the Spanish implementing legislation, the Commission took the view that the text of the Spanish

3



* %%
Lo

ek

Statute 22/1999 appeared to have correctly implemented the obligations of the Directive. On 16
September 2004, the Commission services informed the complainant of their intention to
propose that the Commission close the case unless he could submit additional evidence.

The complainant argued the Commission's position was unreasonable and not supported by a
proper legal analysis of the provisions of the Spanish implementing legislation in the light of the
Directive. He underlined that the most recent Spanish legislation for the implementation of
Directive 89/552/EC, namely Statute 22/1999, had not correctly transposed Article 22 of the
Directive because it failed to include the notion of "gratuitous violence". By contrast, the
previous national legislation (Statute 25/1994) had specifically included this concept. The
complainant argued that the Directive, in particular Article 3 (1), only allows Member States to
lay down more detailed or stricter rules, but does not contemplate the inclusion of less stringent
provisions.

The complainant alleges, in summary, that the Commission’s decision to close his formal
complaint failed properly to consider his allegation that the Spanish legislation for the
implementation of Directive 89/552/EEC did not contain the obligation for television broadcasts
not to include any programme which might seriously impair the development of minors, in
particular programmes that involve gratuitous violence.

THE INQUIRY

The Commission's opinion

In its opinion, the Commission first explained the background of the case, and described its
exchange of correspondence with the complainant. It referred, in particular, to the arguments
made in the letters of its services of 20 August and 16 September 2004.

The Commission noted that the complainant's main allegation in his complaint to the
Commission of 16 October 2003 was that the broadcast of bullfighting shows by Spanish
television channels at times when children were likely to be watching the programme,
constituted a breach of Article 22, paragraph 2 of Directive 89/552/EEC, which obliges Member
States to take appropriate measures to ensure that television broadcasts by broadcasters under
their jurisdiction do not include programmes which are likely to impair the physical, mental or
moral development of minors, except where it is ensured, by selecting the time of the broadcast
or by any technical measure, that minors in the area of transmission will not normally hear or
see such broadcasts. This provision makes no reference to gratuitous violence, which is only
contemplated in the first paragraph of Article 22.

As regards the correspondence between the Directive and the Spanish implementing
legislation, namely Statute 22/1999, the Commission took the view that all the obligations of the
Directive had correctly been transposed in the Spanish legislation. It argued that Article 17 of
the Spanish Statute 22/1999 fully reflected the obligations set out in Article 22 of the Directive.
The Commission argued that, even though the Spanish legislation did not include a reference to
gratuitous violence, this concept, as well as that of pornography, are mentioned in Article 22,
paragraph 1 of the Directive only to illustrate the contents of a television programme which
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might seriously impair the physical, mental or moral development of minors. In the
Commission's view, however, the scope of this provision is not limited to these two specific
aspects, but could also encompass other situations. As stated in its letter of 20 August 2004,
the Commission took the view that, in line with the subsidiarity principle, it is for the Member
States to define the situations in which the obligations of Article 22, paragraph 1 of the Directive
should apply. In use of that power, the Spanish authorities concluded that bullfighting shows do
not trigger the application of the above provision, since these events constitute a part of the
Spanish cultural tradition. The Commission noted that, if other Member States disagreed with
the point of view of the Spanish authorities, they could restrict the broadcast of the programme
in question to their territory by using the procedure set out in Article 2 bis of the Directive.

In view of the above considerations, the Commission argued that its services had acted
correctly when they proposed that the Commission should close the complaint and that,
therefore, there had been no maladministration.

The complainant’'s observations

In his observations, the complainant repeated the allegations made in his complaint.

He underlined that the Commission's interpretation of the Directive was not correct, and that the
references made in Article 22, paragraph 1, of the Directive were binding on the Member States.
Accordingly, the Spanish legislation for the implementation of the Directive could not ignore the
concept of gratuitous violence laid down in the above provision.

THE DECISION

1 The Commission's evaluation of the allegation made by the complainant

1.1 In his complaint to the Ombudsman, the complainant alleges that the Commission’s decision
to close his formal complaint failed properly to consider his allegation that the Spanish
legislation for the implementation of Directive 89/552/EEC did not contain the obligation for
television broadcasts not to include any programme which might seriously impair the
development of minors, in particular programmes that involve gratuitous violence.

The complainant notes that the most recent Spanish legislation for the implementation of
Directive 89/552/EEC, namely Statute 22/1999, had not correctly transposed Article 22 of the
Directive by excluding a reference to the notion of "gratuitous violence". The complainant
argued that the Directive, in particular Article 3 (1), only allows Member States to lay down more
detailed or stricter rules, but does not contemplate the inclusion of less stringent provisions.

1.2 The Commission argues that all the obligations of the Directive have been correctly
transposed by the Spanish legislation, and that Article 17 of the Spanish Statute 22/1999 fully
reflects the obligations set out in Article 22 of the Directive. The Commission considers that,
even though the Spanish legislation did not include a reference to gratuitous violence, this
concept, as well as that of pornography, are mentioned in Article 22, paragraph 1 of the
Directive only to illustrate the contents of a television programme which might seriously impair
the physical, mental or moral development of minors. In the Commission's view, however, the
scope of this provision is not limited to these two specific aspects, but could also encompass
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other situations.

The Commission also took the view that, in line with the subsidiarity principle, it is for the
Member States to define the situations in which the obligations of Article 22, paragraph 1 of the
Directive should apply. In use of that power, the Spanish authorities concluded that bullfighting
shows do not trigger the application of the above provision, since these events constitute a part
of the Spanish cultural tradition.

1.3 As a preliminary remark, the Ombudsman wishes to point out that the correspondence
between the Commission and the complainant deals both with the question of whether Spanish
legislation adequately transposes the provisions of Directive 89/552/EEC of 3 October 1989 on
the coordination of certain provisions laid down by Law, Regulation or Administrative Action in
Member States concerning the pursuit of television broadcasting activities (2) , and with the
question of how the relevant law should be applied to the broadcasting of bullfighting. However,
the complainant's allegation to the Ombudsman concerns only the first of these questions, i.e.,
the adequacy of transposition. Accordingly, the Ombudsman's inquiry has only addressed this
last issue.

1.4 The Ombudsman notes that this case raises questions of interpretation pertaining to the
scope of a number of provisions of the Directive. As set out in recital number 13 of its preambile,
the Directive lays down the minimum rules needed to guarantee freedom of transmission in
broadcasting within the EU. The recitals to the Directive, however, also recognise that the
independence of cultural developments in the Member States and the preservation of cultural
diversity in the Community remain unaffected.

Article 2 (2) of the Directive establishes that Member States must ensure the freedom of
reception of television broadcasts and restrain from restricting retransmission on their territory of
television broadcasts from other Member States for reasons which fall within the fields
coordinated by the Directive. Member States may, however, suspend retransmission of
television broadcast provided that they meet the conditions and follow the procedure laid down
in Article 2 (3).

In those areas covered by the Directive, Article 3 (1) allows Member States to require television
broadcasters under their jurisdiction to lay down more detailed or stricter rules.

Chapter V of the Directive concerns the protection of minors. It contains a single provision,
Article 22, which reads as follows:

"Member States shall take appropriate measures to ensure that television broadcasts by
broadcasters under their jurisdiction do not include programmes which might seriously impair
the physical, mental or moral development of minors, in particular those that involve
pornography or gratuitous violence. This provision shall extend to other programmes which are
likely to impair the physical, mental or moral development of minors, except where it is ensured,
by selecting the time of the broadcast or by any technical measure, that minors in the area of
transmission will not normally hear or see such broadcasts.
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Member States shall also ensure that broadcasts do not contain any incitement to hatred on
grounds of race, sex, religion or nationality."

1.5 The Ombudsman notes that the above provision explicitly prohibits Member States from
allowing broadcasters under their jurisdiction to broadcast television programmes which might
seriously impair the physical, mental or moral development of minors. The Directive does not
contain, however, a definition of the specific types of programmes which Member States ought
to consider as impairing the physical, mental or moral development of minors, even though it
mentions those involving pornography or gratuitous violence as examples to be included in that
category.

It is therefore at issue whether the references made in the Directive to pornography or
gratuitous violence constitute specific obligations which Member States are bound to transpose
literally in their implementing legislation.

1.6 The nature of a directive and the obligations derived thereof are spelled out in Article 249 (3)
EC:

"A directive shall be binding, as to the result to be achieved, upon each Member State to which it
is addressed, but shall leave to the national authorities the choice of form and methods."

As Community courts have consistently held, transposing a directive into national law does not
necessarily require the provisions of the directive to be enacted in precisely the same words in a
specific express legal provision of national law, since the general legal context may be sufficient
if it actually ensures the full application of the directive in a sufficiently clear and precise manner
(3) . Moreover, the Member States have a discretionary power to choose the form in which they
can implement a directive, provided that they ensure that the directive functions effectively,
account being taken of its aims (4) .

1.7 On the basis of the information provided in the course of the inquiry, it appears that the
Spanish authorities transposed the provisions of the Directive through Statute 25/1994 of 12
July, which was subsequently amended by Statute 22/1999 of 7 June. The obligations
contained in Article 22 of the Directive are transposed into Spanish law by Article 17 of Statute
22/1999 of 7 June. This provision states that:

“(1) Television broadcasts shall not include any type of programmes, views or messages which
might seriously impair the physical, mental or moral development of minors, or programmes
which contain any incitement to hatred on grounds of race, sex, religion, nationality, opinion or
any other personal or social circumstance. (2) The broadcast of programmes likely to impair the
physical, mental or moral development of minors shall only be possible between 22h00 and
06h00 of the following day, and must be preceded by visual and acoustic warnings about their
content.”

1.8 The Ombudsman notes that Article 22 of the Directive and its implementing provision into
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Spanish law, namely, Article 17 of the Spanish Statute 22/1999 of 7 June, are almost identical
as regards the provisions concerning minors, except that the Spanish law does not specifically
mention programmes that involve pornography or gratuitous violence. The Ombudsman notes
that the Commission’s analysis of the adequacy of transposition, as set out in point 1.2 above,
implies that any programme involving pornography or gratuitous violence would certainly impair
the physical, mental or moral development of minors and would therefore fall within the scope of
the Spanish implementing provision. Taking into account the wording and scope of the
above-mentioned provisions, the Ombudsman considers that the Commission’s position
appears to be reasonable.

In view of the above findings, the Ombudsman takes the view that the Commission's decision
not to pursue infringement proceedings against the Spanish authorities and, accordingly, to
close the formal complaint submitted by the complainant appears to be reasonable.

1.9 From the information submitted in the course of the inquiry, it appears that the Commission
referred in detail to the above arguments in order to justify its position, not only in its opinion to
the Ombudsman, but also in its letter to the complainant of 20 August 2004, in which it
announced the position of its services in regard to the case.

1.10 In the view of the findings in points 1.8 and 1.9 above, the Ombudsman concludes that the
Commission acted within the limits of its legal authority in deciding not to pursue infringement
proceedings against the Spanish authorities, and that it gave the complainant a reasonable
justification for its decision. The Ombudsman therefore finds no evidence of maladministration.
2 Conclusion

On the basis of the Ombudsman's inquiries into this complaint, there appears to be no
maladministration by the Commission. The Ombudsman therefore closes the case.

The President of the Commission will also be informed of this decision.

Yours sincerely,

P. Nikiforos DIAMANDOUROS

(1) 1989 OJ L 298 p. 23.

(2) 1989 OJ L 298 p. 23.

(3) Case C-58/02 Commission v Kingdom of Spain [2004] ECR 0000, par. 26 (see case law
mentioned therein, Case 29/84 Commission v Germany [1985] ECR 1661, paragraph 23, Case
247/85 Commission v Belgium [1987] ECR 3029, paragraph 9, and Case C-217/97 Commission

v Germany [1999] ECR 1-5087, paragraph 31).

(4) Case 48/75 Reference for a preliminary ruling Jean Noél Royer [1976] ECR 00497 par. 518.
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