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European Ombudsman

PelwueHne 0THOCHO OoTKa3a Ha EBponeickusa 6aHKOB
opraH ga npeaoctaBuv Nny6snvyeH AocTbN A0
rnacyBaHeTo U pasncKBaHMATa Ha CbBeTa Ha
HaA30pHULMTE OTHOCHO NpeanosiaraeémMo HapyLleHue
Ha NpaBoTo Ha EC OoT cTpaHa Ha HaLUMOHaNIHUTe
HaA30pHU opraHu (cny4vaun 615/2021/TE)

PelueHne
CnyuJain 615/2021/TE - OTKpWT Ha 29/04/2021 - PeweHue ot 07/02/2022 - 3acerHaTa
nHcTUTYUMA EBponeiickn 6aHKoB opraH ( HAMa ocHOBaHWMA 3a JOMbAHUTENHV NPOBEPKN )

Xanb6ara ce oTHacs Ao oTkasa Ha EBponeickusa 6aHkoB opraH (EBEO) ga npesocTtasu
ny6nyeH JOCTLN A0 3anucuTe oT rnacyBaHeTo Ha cBosl CbBeT Ha Haa3opHuMLUMTe (CbBeTa)
no /iBe NMpoeKTonpenopbKM OTHOCHO HapyLLeHnATa Ha npasBoTo Ha Cbto3a (HIC).
Mpenopbku oTHocHO HIMC moraT Aa 6bAaT HanpaseHW cnes pascnesBaHusa OT CTpaHa Ha
EBO Ha noTeHumManHM HapyLeHnsa Ha NpaBoTo Ha EC oT cTpaHa Ha HauMoHanHuUTe
HaA30pHW opraHu. BbnpocHnTe npoekTonpenopbky oTHocHO HIMC, agpecnpanHu 4o
HaA30pHUTe opraHu Ha ManTa, [laHna 1 EcToHWS, ce OTHACcAT 40 NMpeanosaraeMo usnvipaHe
Ha napuv oT ManTuiickaTa Pilatus Bank n ectoHckus knoH Ha gaTckata Danske Bank.

)Ka}'I6OI'IOAaTe}'IﬂT TBbpAn CbLO TakKa, 4e e Hannue KOHCI)}'IVIKT Ha NHTepecK, Tbil KaTo TOW
nogosnpa, 4e vieHoBeTe Ha CbBeTa, NpeAcTaBidgBalil HauMOHaIHUTE HaA30PpHW OpraHn Ha
Manta, AaHuna n EctoHus, ca y4acTBa/i B CbOTBETHUTE IN1aCyBaHWA.

B oTroBop Ha npezBapuTenHaTa oLeHKa Ha clyyast, 3BbpLUeHa oT oMbyacmaHa, EBO
ny6a1KyBa ABaTa BbMPOCHM 3anmnca oT rnacyBaHeTto. OMbyACMaHbT NPUBETCTBA Ta3W CThIKA
N CYNTA, Ye C ONOBeCTABAaHETO Ha AoKyMeHTUTe EBO e paspeLunn To3M acnekT Ha Xxanbarta.
OMbByACMaHBT € Ha MHeHMe, Ye ONOoBeCTABAHETO Ha Tak1Ba 3anmMcy OT rnacyBaHeTo nomMara
Ja ce rapaHTupa, Ye yneHoseTe Ha CbBeTa Ha EBO gelicTBaT HE3aBUCMMO U B HTEpeC Ha
EC. Ta HacbpuaBa EBEO ga npaBu ToBa B 6bAelLLle.

Mo Bbnpoca 3a KOHGAMKTA Ha MHTepecy NpoBepKaTa Ha AOKYMEHTM OT ekuna 3a NPOoBepKU
Ha oMbyACcMaHa Nokasa, Ye BbMPOCHUTE YeHOBe Ha CbBeTa AeliCTBUTENHO Ca rnacyBanu
Aann EBO cnegBa ga nsgage npenopbka Ha BUL OTHOCHO CbOTBETHUTE UM HAA30pHN
opraHu. Benpekun Ye EBO 3as8BK, Ye geicTBaLLMTE KbM OH3M MOMEHT NpaBuia He
npeABMXAaT U3KAOUBaHE OT rnacyBaHe Ha HUTO eAuH YneH Ha CbBeTa, OMOYACMaHBbT
CYNTa, Ye N3NCKBAHETO Ja Ce JeicTBa He3aBMCUMO U B MHTepec Ha EC o3HauvaBa, ye
uneHoBeTe Ha CbBeTa He e TpAbBano Ja rnacyear.



Tbi kaTo npe3 aHyapu 2020 r. EBO npue HOB npoLledypeH NpaBuUaHKK 3a cBoa CbBeT 1 HOBa
NOANTNKA OTHOCHO KOHGANKTUTE HA MHTepeCcK 3a 1La, KOUTO He Ca CIYXUTeNn, KOeTo
n3rnexga npesoTBpaTaBa MOBTOPHOTO Bb3HUKBAHE Ha KOHPANKT Ha MHTepecH,
OMBYACMaHBT CUNTA, Ye Ha TO3M eTan He ca OnpaBAaHM MNo-HaTaTbLUHM NpoBepKX. MNopaan
TOBa TS NPUK/IOYM NPOBEPKATa, KAaTO OTHOBO MPUBETCTBA 3HAUNTENHUS HanpeabK,
MOCTUrHaT B pe3y/nTaT Ha FOTOBHOCTTa Ha ynpasuTtenHuTe opraHun Ha EBO ga sb3npremat
No-rosiiMa NpPo3pavYHoCT.

Background to the complaint

1. The European Banking Authority (EBA) is responsible for the regulation and supervision of
the EU banking sector. The EBA does not supervise banks directly, but rather seeks to ensure
that Member State banking authorities carry out their supervisory tasks properly.

2. The EBA can, in this context, investigate potential breaches of EU law by national
supervisory authorities and issue Breach of Union Law (BUL) recommendations to the
national supervisory authorities concerned. [1] The investigation involves the convening of a
panel, which comprises the EBA Chair and six other members of the Board of Supervisors
from Member States whose authorities are not concerned by the investigation. To date, the
EBA has launched two investigations into potential breaches of EU law by national banking
supervisory authorities, related to alleged money laundering by the Maltese Pilatus Bank and
the Estonian branch of the Danish Danske Bank.

3. The EBA's Board of Supervisors (hereinafter the ‘Board’), which comprises the heads of the
national supervisory authorities of all EU Member States, then decides, on the basis of a
simple majority, whether a BUL recommendation should be issued.

4. In relation to Danske Bank, the proposal for a BUL recommendation was rejected by the
Board in April 2019. The published minutes of the relevant meeting do not indicate which
arguments were raised by individual Board members, how individual Board members voted
and whether the members of the Board representing the national authorities under
investigation voted. In the case concerning Pilatus Bank, a BUL recommendation was issued
in July 2018. No minutes of this meeting of the Board were originally published.

5. On 5 February 2021, the complainant made a request for public access to details of the
votes of the Board on the two proposed BUL recommendations. The complainant also asked
that, in the future, the EBA should release details of all votes of the Board of Supervisors on “
legislative matters ", including BUL recommendations. In support of this view, the complainant
referred to the Ombudsman’s preliminary assessment in case 1564/2020/TE, [2] which
concerned public access to the voting results and debates related to a decision of the
European Insurance and Occupational Pensions Authority's (EIOPA) Board on a draft
Regulatory Technical Standard in July 2020.

6. The EBA refused to grant the complainant access to the voting records. It added that it
does not hold further details of the Board's discussions, apart from the published meeting
minutes.



7. The complainant asked the EBA to review its decision, by making a ‘confirmatory
application’.

8. On 25 March 2021, the EBA confirmed its initial decision to refuse access to the voting
records. To this end, the EBA stated that disclosing the voting records would undermine the
EBA's decision making, [3] and specifically that disclosing individual Board members' votes
on BUL recommendations would create the conditions for significant external pressure on
Board members, especially from the financial sector and other stakeholders. This pressure
would “ underminfe] their ability to act independently and objectively in the sole interest of the
Union in accordance with their obligations under Article 42 of the EBA’s founding regulation". The
EBA emphasised that it has put in place other measures to increase transparency, such as
public consultations.

9. The EBA further noted that, as BUL investigations are “ not carried out with a view to the
potential adoption of legislative initiatives by the Commission and do not otherwise form part of
the basis for the legislative action of the EU”, documents resulting from that process would not
fall under the definition of ‘legislative documents’ in Regulation 1049/2001. [4] Therefore, the
principle of wider access to legislative documents would not apply. This would distinguish
this case from the Ombudsman'’s inquiry into the adoption of a draft Regulatory Technical
Standard by EIOPA’s Board.

10. Finally, the EBA took the view that the complainant had not demonstrated an overriding
public interest in disclosure.

11. Dissatisfied with the EBA's reply, the complainant turned to the Ombudsman.

The inquiry

12. The Ombudsman inquired into whether the EBA:

- wrongly refused public access to the voting records on the two BUL recommendations; and
- wrongfully allowed the national supervisory authorities addressed by the two BUL
recommendations to participate in the votes regarding those BUL recommendations, thus
giving rise to conflicts of interest.

13. As a first step in her inquiry, the Ombudsman asked the EBA to inspect the records of the
two votes and to provide a written reply on the complaint. [5]

14. In May 2021, the EBA provided the Ombudsman with the requested documents and its
written reply. [6] The Ombudsman also received the complainant's comments on the EBA’s

reply.

15. In July 2021, the Ombudsman asked the EBA to reply to her preliminary assessment of
the complaint. [7] The EBA replied to the Ombudsman'’s preliminary assessment on 28
October 2021, [8] and the complainant provided his comments on that reply on 6 December
2021.

1. Public access to the two voting records



The Ombudsman's preliminary assessment

16. In her preliminary assessment, the Ombudsman first welcomed the EBA’s commitment to
publishing the voting records in respect of future decisions on the adoption of Regulatory
Technical Standards, in line with the conclusions of her previous inquiry into EIOPA. [9]

17. The Ombudsman recalled that Regulation 1049/2001 applies to al/l documents held by
the institutions, [10] whether they are legislative in nature or not, and that access can be
restricted only if one (or several) of the exhaustive exceptions apply. [11]

18. In this context, the Ombudsman noted that she was not convinced by the EBA's
arguments to refuse access to the two voting records at issue in this inquiry. Rather, the
Ombudsman considered that the EBA had not “ established with certainty " [12] the existence
of significant external pressure on Board members. Even if the existence of such pressure
were to be demonstrated, she considered it unclear how the capacity of the Board to actin a
fully independent manner and exclusively in the EU interest would be seriously undermined
by such pressure.

19. The Ombudsman also expressed concerns about the issue of ‘internal’ pressure on Board
members from other Board members that are the addressees of BUL recommendations. She
considered that such internal pressure is more likely if voting records are kept confidential,
as Board members' votes are then not subject to public scrutiny. In this context, the
Ombudsman also referred to a recent special report of the European Court of Auditors, [13]
which found “ written evidence of attempts to lobby panel members during the period when the
panel was deliberating on a potential recommendation to the BoS [Board of Supervisors]”. [14]

20. In view of this preliminary assessment, the Ombudsman concluded that the EBA should
grant public access to the two voting records in question.

21. The Ombudsman then made some broader observations concerning the nature and
importance of BUL recommendations. [15] Based on these observations, she considered it
consistent with recent case-law, [16] which has focused on the purpose of and context in
which documents are drawn up, rather than on their formal status, that also documents
related to the procedure for the adoption of BUL recommendations should benefit from the
wider access granted to ‘legislative documents'.

The EBA's reply to the Ombudsman’s preliminary
assessment

22. In reply to the Ombudsman’s preliminary assessment, the EBA agreed to disclose the two
voting records in question. It gave the following explanation:

- The EBA reiterated its view that disclosing individual votes risks increasing pressure on
Board members “ in a way which impinges on their ability to act independently and objectively in
the sole interests of the Union, as required by Article 42 of the EBA’s founding regulation. This
would seriously undermine the EBA’s decision-making” . It stated that Board members must be



free to express views without feeling constrained by any external expectations that national
interests are followed. It noted that “ [t]his is a key distinction from a body such as the Council
where representatives are there to reflect national political policies and priorities ".

- Nevertheless, the EBA reassessed the existence of an overriding public interest in disclosure
of the two voting records and concluded that it exists, by exception and in these particular
cases only . It explained that in light of the European Court of Auditor's recent suspicions
that there was lobbying, “ there is a unique public interest in scrutinising the conclusions of the
European Court of Auditors in general and voting conduct of the EBA's members of the Board of
Supervisors specifically”.

The Ombudsman's assessment

23. The Ombudsman welcomes the EBA’s decision to follow her preliminary assessment and
to release the two voting records. By taking this step, the EBA resolved this aspect of the
complaint.

24. The Ombudsman notes, however, that:

- The EBA still insists that there is a risk that disclosure of voting records would increase
external pressure on Board members, thus seriously undermining the EBA’s decision making.
- The EBA does not agree that there is a general overriding public interest in disclosing all
voting records related to BUL recommendations (rather, it considers the two cases at hand
to be exceptional).

25, As regards the risk of increasing external pressure on Board members, the Ombudsman
notes that the EBA is particularly concerned about “ external expectations that national
interests are followed ". The suggestion that representatives of national supervisory bodies
that are designed and expected to be independent would not be capable of withstanding
pressure to follow national interests is concerning and at odds with their legal obligation to
act independently and in the EU interest, as required by Article 42 of the EBA Regulation.

26. BUL recommendations are essential tools in the enforcement of EU law in the banking
sector. The impartiality of the adoption process for BUL recommendations should always be
beyond any doubt.

27. As such, the Ombudsman'’s view is that confidentiality may render undue pressure even
more likely, as there will be no public scrutiny of how Board members voted. As the Court
putitin its ClientEarth judgment, in the context of the Commission’s decision-making
process, “ transparency ensures the credibility of that institution’s action in the minds of citizens
and concerned organisations and thus specifically contributes to ensuring that that institution acts
in a fully independent manner and exclusively in the general interest. It is rather a lack of public
information and debate which is likely to give rise to doubts as to whether that institution has
fulfilled its tasks in a fully independent manner and exclusively in the general interest. " [171]

2. Conflict of interest

The Ombudsman's preliminary assessment



28. The inspection of documents by the Ombudsman'’s inquiry team revealed that the
supervisory authorities of Malta, Denmark and Estonia participated in the respective votes in
2018 (Pilatus Bank) and 2019 (Danske Bank). In her preliminary assessment, the
Ombudsman considered that this constituted a conflict of interest.

29. The Ombudsman noted that, when the Board voted on the two BUL recommendations in
question, the EBA Regulation did not include an explicit provision on conflicts of interest of
Board members. However, she took the view that the concerned Board members’
participation was incompatible with the EBA's overall mission [18] and the Regulation’s
requirement that voting members “ shall act independently and objectively in the sole interest of
the Union as a whole and shall neither seek nor take instructions from Union institutions or
bodies, from any government of a Member State or from any other public or private body ". [19]
The Ombudsman found that the existence of such conflicts of interest calls into question the
impartiality of the work of the EBA and risks undermining public trust in its work.

30. At the same time, the Ombudsman noted that the EBA Regulation was amended in
January 2020 to include an explicit provision on conflicts of interest. Its amended Article 42
now requires concerned national supervisory authorities to abstain from participating in
the discussion and votes in relation to agenda items when in a conflict of interest situation.
[20] To implement the amended Article 42, the EBA adopted new Rules of Procedure for its
Board, which contain provisions on conflicts of interest, [21] and a new Conflict of Interest
Policy for non-staff, which explicitly defines employment by a competent authority, which is
the named addressee of a proposed EBA measure issued under Article 17 of the EBA
Regulation, or which is in the same Member State as such a named addressee, as one source
of a conflict of interest . [22]

31. The Ombudsman invited the EBA to comment on whether it considers that the Board's
revised Rules of Procedure and EBA’'s new Policy on Conflicts of Interest are sufficiently
robust to prevent such conflict of interest situations from arising in the future.

The EBA’s reply to the Ombudsman’s preliminary
assessment

32. Inits reply, the EBA disagreed with the Ombudsman'’s preliminary assessment.

33. First, the EBA noted that, in the case of Pilatus Bank, the Maltese Board member was an
employee of the Maltese Financial Supervisory Authority, not the Maltese Financial
Intelligence Unit, which was the competent authority concerned in that case.

34. Second, the EBA took the view that the EBA Regulation, at the time of the two votes, did
not provide for “ any exceptions to the ability of voting members of the Board of Supervisors to be
excluded from voting ", and that the European Commission provided clear advice that it was
not the intention in drafting the legislation that members should be excluded from voting “ in
any case". In more detail, the EBA explained that:



- When preparations for the establishment of the three European Supervisory Authorities
were taking place, they sought the advice of the Commission whether their rules of
procedure could exclude Board members from voting on matters where they were
considered to have a conflict of interest, as the matter was not clearly regulated in the three
founding regulations.

- The relevant Directorate-General of the Commission advised that it was not the intention in
drafting the legislation that any Board member should be excluded from voting in any case.
- Recognising the importance of this topic, the EBA nevertheless adopted more limited
conflict of interest provisions to manage conflicts where a member's alternate would not be
equally affected by the conflict and so voting would not be completely excluded.

35. In light of these explanations, the EBA concluded that it “ acted responsibly in establishing
what was possible under its founding regulation and took steps to manage conflicts of interests so
far as was compatible with the legislation in force at the time of the BUL cases ".

The Ombudsman's assessment

36. The Ombudsman does not consider that the EBA's clarification regarding the addressee
of the BUL recommendation in the Pilatus Bank case alters her preliminary assessment on
the existence of a conflict of interest. The EBA states that the Maltese Board member is an
employee of the Maltese Financial Supervisory Authority (MFSA), whereas the Maltese
Financial Intelligence Unit (FIAU) was the addressee of the BUL recommendation.

37. The EBA seems to imply that if a different national authority than the one represented in
EBA’s Board was addressed by a BUL recommendation, no conflict of interest situation could
arise.

38. The Ombudsman understands that the risk of a conflict of interest arises from the
incentive of Board members to protect national interests . This risk arises where the BUL
recommendation is sent to the national authority represented in the Board or to another
authority of the same Member State.

39. This is recognised in the EBA’s new Conflict of Interest Policy for non-staff, which explicitly
defines the employment by a competent authority, which is the named addressee of a
proposed EBA measure issued under Article 17 of the EBA Regulation, “ or which is in the
same Member State as such a named addressee ", as one source of a conflict of interest. [23]

40. On the EBA's second argument - that the matter was not clearly regulated in the founding
regulations of the three European Supervisory Authorities before January 2020 and that the
EBA had received clear advice from the Commission in this regard - the Ombudsman notes
the following.

41. The EBA does not argue that the EBA Regulation, before its amendment in January 2020,
prevented the EBA from excluding Board members from voting when in a conflict of
interest situation. Rather, the EBA takes the view that the matter was not clearly regulated.



42. The Ombudsman agrees. There was no explicit provision on conflicts of interest in the
EBA Regulation at the time of the two votes in 2018 and 2019. Nevertheless, as the
Ombudsman pointed out in her preliminary assessment, she considers the participation of
the concerned Board members incompatible with the EBA's overall mission and the
Regulation’s requirement that voting members “shall act independently and objectively in the
sole interest of the Union as a whole and shall neither seek nor take instructions from Union
institutions or bodies, from any government of a Member State or from any other public or private
body".

43. The EBA relies on advice from the relevant Directorate-General of the Commission on the
issue. According to the EBA, the advice suggested that the EBA Regulation, before its
amendment in January 2020, did not foresee any Board member to be excluded from voting
in any case. Despite this advice, the EBA still put in place “ more limited conflict of interest
provisions ". These provisions were laid down in the Board’s 2011 Rules of Procedure and
stated that

“ Members shall disclose to the Board of Supervisors any conflict of interest which that member
may have and is aware of before the resolution of a matter to which that conflict relates. No
voting member may vote on a matter where that voting member has a material
conflict”. [24]

44. The EBA therefore does not seem to have followed the advice received in full, but
introduced a distinction between material conflicts of interest, on the one hand, and
institutional conflicts, on the other. It is difficult to see why the first type would exclude
conflicted members from voting - and the latter not.

45. The Ombudsman notes, however, that the EBA Regulation was amended in January 2020
and that EBA has issued new Rules of Procedure for its Board and a new Policy on Conflicts
of Interest for non-staff. The Board’s new Rules of Procedure require conflicted individuals to
abstain from participating in the discussion and voting on the relevant agenda item [25] (in
line with the amended Article 42 of the EBA Regulation). These rules prevent similar conflict
of interest situations reoccurring. Thus, no further inquiries into this aspect of the complaint
are justified at this stage.

Conclusion

Based on the inquiry, the Ombudsman closes this case with the following conclusion:

By giving public access to the two voting records at issue in this inquiry, the EBA
resolved the first aspect of the complaint.

As regards the second aspect of the complaint, as the EBA has now issued new rules of
procedure for its Board, and a new policy on conflicts of interest for non-staff, which
prevent a similar conflict of interest situation reoccurring, no further inquiries are
justified at this stage.

The complainant and the European Banking Authority will be informed of this decision .



Emily O'Reilly European Ombudsman

Strasbourg, 07/02/2022

[1] Article 17 of Regulation 1093/2010 establishing a European Supervisory Authority
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32001R1049 . The Article
foresees that “ access to a document containing opinions for internal use as part of deliberations
and preliminary consultations within the institution concerned shall be refused even after the
decision has been taken if disclosure of the document would seriously undermine the institution's
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